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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Civil Action Xo. 1929 

Grace Wood, Plaintiff, 

vs. 

William Guts hall, Defendant. 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Negligence. (C'c. 

Filed March 6—1939 

In the District Court of the United States for the District 

of Columbia 

Civil Action Xo. 1929 

Grace Wood. 1525 T Street X. W., Washington, D. C., 

Plaintiff, 

vs. 

William Gutshall, 4517 Iowa Avenue X. W., Washington, 

D. C. Defendant. 

1. The plaintiff is a citizen of the United States, of adult 
age, and a resident of the District of Columbia, and the 
defendant is a citizen of the United States and a resident 
of the District of Columbia. The matter in controversv ex- 
eeeds, exclusive of interest and costs, a sum of One Thou¬ 
sand Dollars ($1,000.00). 
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2. Heretofore, to wit, on the 30th day of January, 1939, at 
the intersect ion of Kith and T Street X. \V., in the City of 
Washington, District of Columbia, the plaintiff was walking 
in an easterly direction on the north side of T Street, and 
was crossing Kith Street, and at the same time the deien- 
dant was operating an automobile, owned hy him, in a 
southerly direction on Kith Street. The plaint it! was walk¬ 
ing on the crosswalk and crossing on the green light. The 
defendant wilfully, negligently, carelessly and recklessly 
propelled his said motor vehicle against the plaintiff, and 
was operating the same without keeping it under proper 
control, without keeping a proper lookout, without sound¬ 
ing, a warning signal, without yielding the right of way 
to the plaintiff, at a greater rate of speed than was reason¬ 
able and prudent under the conditions and circumstances 
then and there existing, at a greater rate of speed than 22 

miles per hour, and failed to slow up or stop his said 
2 automobile, when, in the exercise of reasonable* care, 

lie saw. or should have seen, the plaintiff in a posi¬ 
tion of great peril, and he operated said automobile in vio¬ 
lation of Article II, Section 4 (a). Section 6, Article VI, 
Sections 21 (a). 22 (b) and (c), 23 (a), 24 (a), and 28 (a). 

3. That as a result of the defendant's said negligence, the 
defendant's automobile struck the plaintiff* with great force 
and violence, and threw her to the pavement with great 
force, knocking her to approximately the middle of the in¬ 
tersection. and as a result thereof, the plaintiff sustained 
serious permanent physical injuries, including numerous 
bruises, contusions, abrasions and lacerations in and about 


her head. body, and limbs, sin* sustained a severe and per¬ 
manent shock to her nervous system, and was rendered per¬ 
manently sick, sore, lame, and disordered: plaintiff suf¬ 
fered and will in the future suffer great physical and men¬ 
tal pain and anguish, a severe sprain and strain of the back 
and hi]), a comminuted oblique fracture of the left tibia and 
fibula, with some displacement of the malleal fragments of 
the bone, and was obliged to undergo an open reduction 
operation, on, to wit, February 8, 1939, with the insertion 
of Sherman plates, in an endeavor to correct the injury 
which she sustained. The plaintiff has been and will in 
file future be unable to engage in her employment, and as a 
result of said injuries as aforesaid, plaintiff has been per- 
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manently disfigured, scarred and crippled, and her health 
has been permanently impaired, and she lias been and will 
in tile future be confined to her home and tlie hospital a 
Jong period of time, plaintiff has suffered and will in the 
future suffer pain and discomfort, plaintiff lias incurred 
and will in the future be obliged to incur la rue expenses for 
medical treatment, surgical treatment, X-rays, nursing, 
medicines, medical supplies, in an effort to be cured and 
relieved of her ailments, plaintiff has lost and will in 
3 in the future lose la rue sums of money because of 
her inability to work: all to her damage in the sum 
of Thirty Thousand Dollars (£30.000.00). 

Wherefore, the plaintiff asks judgment and claims of and 
from the defendant the sum of Thirty Thousand Dollars 
(£30,000.00), besides costs. 

DORSEY K. OFFFTT 

A ftonic// f, r Plaintiff, 

Plaintiff demands a jury trial in the above cause 

DORSEY IC. OFFFTT 

Att// For Plaintiff 


4 Answer 

Filed April 8 1039 

# # * 

For Answer 0* the Co?nplaint filed herein, the defendant, 
William Cut shall, respectfully shows to the Court as fol¬ 
lows : 

1. He admits the jurisdiction of the Court. 

2. The defendant admits that he was operating his mo¬ 
tor vehicle southerly on 16th Street near its intersection 
with T Street, X. \\\, but denies each and every other alle¬ 
gation or averment contained in paragraph two of the Com¬ 
plaint. 

3. The defendant admits a collision between his motor 
vehicle and the plaintiff, but has no knowledge concerning 
the injuries allegedly received by her or the expenses to 
which she has been put by reason of such injuries and de¬ 
mands strict proof thereof. 
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4. For further Answer to the Complaint, defendant states 
that the plaintiff was herself guilty of negligence, and such 
as contributed to cause the accident of which she complains, 
in that in crossing or attempting to cross the intersection 
of lbtli and T Streets, X. \\\, she did not exercise such care 
or caution as the circumstances then and there required ot 
her, and in particular she failed to maintain a proper look¬ 
out for vehicular traffic and was guilty of a violation of 
Section (» of the Traffic and Motor Vehicle Regulations for 
the District of Columbia then and there existing, which is 
in the following language: 

*‘At intersections where traffic is controlled by traffic- 
control signals or by police officers, drivers of vehicles shall 
yield the right-of-way to pedestrians crossing or those who 
have started to cross the roadway on a green or ‘Go* sig¬ 
nal,! and in all other cases pedestrians shall yield the right- 
of-way to vehicles lawfully proceeding directly ahead on a 
green or ‘Go* signal.” 

CIIAS. S. BAKER 
BEXJ. L. TEPPER 
WARREX E. MAGEE 
Attorneys for Defendant 


5 Plaintiff's Prayer No. 1 

Filed Xovember 14 1039 
* # # 

The Jure are instructed as a matter of law that if vou 
• • 

find from all the evidence that the plaintiff started to cross 
Kith Street on the crosswalk on the north side of T Street 
in an easterly direction while the traffic light on T Street 
was green, then the plaintiff had the right of way over the 
defendant until the plaintiff could reach the far side of Kith 
Street in safety. If you find that the defendant failed to 
observe this right of way on the part of the plaintiff, and 
thereby caused his automobile to strike the plaintiff, caus¬ 
ing tlie plaintiff's injuries, then this action on the part of 
the defendant was an act of negligence. If you find that 
this act of negligence was the proximate cause of the plain¬ 
tiff's injuries, then your verdict must be for the plaintiff. 

Granted 


i 
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Plaintiff's Prayer No. 2 

Filed November 14 1039 

# * * 

The Jurv are instructed that if vou find that the plain- 
tiIT started across 16th Street on the green light, and the 
defendant at that time had not yet reached the intersec¬ 
tion, and if you further find that the plaintiff had reached 
a point near the center of 16th Street, when the defendant’s 
automobile struck the plaintiff, you must then re¬ 
ft turn a verdict in favor of the plaintiff, although the 
defendant was proceeding on a green light on lftth 
Street at the time, the light marked lftth Street, having 
turned from red to green, after the plaintiff started across 
lftth Street. 

Granted 


Plaintiff's Prayer Number 3 

Filed November 14 1939 

* • * 

The Jurv are instructed that if vou find from all of the 
• * 

evidence that the defendant has committed either one or 
more of the acts of negligence charged in the Complaint by 
the plaintiff, and that either one or more of these acts of 
negligence was the proximate cause of the injuries which 
the plaintiff sustained, then your verdict must be for the 
plaintiff, unless you further find from all the evidence, that 
the defendant has shown by a preponderance of the evi¬ 
dence that the negligence of the plaintiff directly con¬ 
tributed to the accident. 

Granted As Amended 


Plaintiff's Prayer Number 4 

Filed November 14 1939 

* * * 

The Jury are instructed that as a matter of law, it was 
the duty of the defendant to yield the right of way to the 
plaintiff until she reached the far side of lftth Street, if 
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7 she started across 16th Street on the green light, 
and thereafter the light changed after she had started 
across, and if yon find that his failure to yield the right of 
way resulted in her injuries, and was the proximate cause 
thereof, and this was an act of negligence, then your ver¬ 
dict must be for the plaintiff. 

Granted 


Plaintiff's Prayer Number 5 

Filed November 14 11)39 
* # # 

The Jury are instructed that the defendant is charged 
with violating certain traffic regulations, and if you find 
from all of the evidence that the defendant has, in fact, 
violated any one of these traffic regulations, that violation 
was the proximate cause of the plaintiff’s injuries, then you 
must as a matter of law find for the plaintiff. 

Denied 


, Plaintiff's Prayer Number C> 

Filed November 14 1939 
* # # 

The Jury are instructed that if you find for the plain¬ 
tiff, you should award her such sum as will fairly and rea¬ 
sonably compensate her for her physical injuries and also 
for her pain and suffering directly resulting from her 
physical injuries, and for expenses incurred and loss 
S of earnings, and if, you believe that the injuries are 
permanent, you should award an additional sum to 
compensate her for her said permanent injuries, future 
pain and suffering, future expenses, and future loss of 
earnings, not to exceed the amount claimed in the Com¬ 
plaint. 

Granted 


WILLIAM GTTTSHALL VS. GRACE WOOD. 


/ 


Plaintiff's Prayer Number 7 

Filed November 14 1939 
* # * 

The Jury arc instructed that as a matter of law, the 
plaintiff was not guilty of negligence if she started across 
on the " reen light and did not look to her left to see whether 
any cars were coniine: south at the time, and if you further 
find that the plaintiff did not look to her left after she ar¬ 
rived at the middle of 1 fith Street, while crossing the street, 
and that in the meantime the liirlit had changed from green 
to red on T Street, so that the light on lhtli Street was 
green, then as a matter of law, this is not negligence. The 
plaintiff could rely upon the defendant to observe traffic 
regulations and to vield the right of wav to her so as to 
pass her safely by going as far as reasonably was possible 
around her as she went south on 16th Street, so as not to 
do her any injury. 

Granted 


Plaintiff's Prayer Number 8 

Filed November 14 1939 
# # # 

The Jury are instructed that contributory negligence is 
an affirmative defense, and the burden is not only 
9 upon the defendant to prove by a preponderance of 
the evidence that the plaintiff acted in a negligent 
manner as charged in the Answer, but must likewise prove 
that such negligent acts were the proximate cause of the 
accident. That is to say, that the negligence of the plain¬ 
tiff in acting as charged in the defendant's Answer, were 
the proximate cause of the accident. If the defendant 
failed in either one of the aforesaid respects, he cannot 
maintain his charge of contributory negligence. 

(Paxton vs. Davis, 6*2 App. D. 0. 147, p. 150). 

Granted 
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Plaintiff's Prayer No. 9 

Filed November 14 1939 

# * * 

The Jury are instructed that the plaintiff, in crossing or 
attempting to cross Kith Street at T Street on January 30, 
1939, was not required to, and there was no legal duty on 
her to look out to see if automobiles were coming south or 
north on Kith Street, if, when she left the east curbline of 
Kith Street, the traffic control signal light, controlling traf¬ 
fic on T Street, was green. The plaintiff could rely upon 
the drivers of vehicles approaching from either the north 
or the south to yield the right of way to her in accordance 
with tlie traffic regulation, Section 6, then and there in full 
force and effect of law. 

Denied 


10 Plaintiff's Prayer No. 10 

Filed November 14 1939 
* * * 

The Jury are instructed that if you find from all the 
evidence that the plaintiff had left the curb to cross 16th 
Street when the traffic signal light, controlling traffic on T 
Street, was green, and that she had not reached the oppo¬ 
site curb on Kith Street, and was still in the intersection 
when the traffic signal light, controlling traffic on T Street, 
changed to red, and the traffic signal light, controlling traf¬ 
fic on Kith Street, changed to green, and that the defen¬ 
dant's automobile struck the plaintiff, you should find for 
the plaintiff, even though you find from the evidence that 
the defendant did not see the plaintiff in the intersection 
until it was too late to avoid striking her, if you further 
find that the defendant operated his automobile in such a 
manner as not to be able to see the plaintiff in the intersec¬ 
tion, or if the defendant had placed himself in such a posi¬ 
tion that lie could not observe the conditions at the inter¬ 
section at the time of the accident. 


Granted 
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Deft’s Prayer No. 1 

Filed November 14 1939 
* # * 

Tlu* Jury are instructed that sympathy should play no 
part in their deliberations and that their verdict must be 
based solely upon the evidence introduced in the case. 
Granted 

11 Prayer No. 2 

Filed November 14 1939 
# # * 

The Jury are instructed that in order for the plaintiff 
to recover, she must establish by a preponderance of the 
evidence that her injuries were caused solely by negligence 
on the part of the defendant. If the minds of the Jury are 
evenly balanced on the question as to whether or not the 
defendant was guilty of negligence, their verdict should be 
in his favor. 

Denied 


Deft's Prayer No. 3 

Filed November 14 1939 
# * * 

The Jury are instructed that the defendant was bound 

to exercise onlv ordinarv care, or such care as an ordi- 
• • * 

narily prudent person would exercise in like circumstances; 
and if the Jury should find that the defendant did exercise 
such care, their verdict should be in his favor, even if they 
should find or believe that greater expertness or alertness 
might have or could have avoided the accident. 

Granted 


Prayer No. 4 

Filed November 14 1939 

* * • 

Tlie Jury are instructed that if they find from the 
evidence that the accident was unavoidable insofar as 
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12 the defendant is concerned, their verdict should be 
for the defendant. 

Denied 


Prayer No. 5 

Filed November 14 1939 
* * % 

The Jury are instructed that if they find from the evi¬ 
dence that tin* plaintiff entered the intersection on a red 
light, the defendant then, as a matter of law, had the right- 
of-way and he also had the right to believe and expect that 
others would yield to him such right-of-way. The Jury are 
then further instructed that if they find that the accident 
was caused by the failure of the plaintiff to yield the right- 
of-way, their verdict should be for the defendant. 

Denied 


Deft's Prayer No. 6 

Filed November 14 1939 
* # * 

The Jury are instructed that if they should find that the 
defendant was guilty of negligence, and if they find that 
the plaintiff was also guilty of negligence, and that the 
negligence of both caused or contributed to cause the acci¬ 
dent, their verdict should be for the defendant. 

Granted 


13 Deft's Prayer No. 7 

Filed November 14 1939 

* # # 

The Jury are instructed that they are neither to assume 
nor presume that the defendant was negligent because of 
the mere fact that there was an accident. 


Granted 
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Deft's Prayer No. 8 

Filed November 14 1939 
* * # 

Tlie Jurv are instructed that if tliev find that anv wit- 
• * * 

ness lias willfully misstated concerning a material fact 
about which such witness could not have been mistaken, 
they may, in their discretion, ignore all, or any portion, of 
the testimony of such witness. 

Granted 


Deft's Prayer No. 9 

Filed November 14 1939 
* # * 

The Jury are instructed that if they find that the plain¬ 
tiff stepped off the curb into the intersection on her red 
light, and proceeded through the intersection with the red 
light against her, then she was, as a matter of law, guilty 
of negligence. The Jurv are then further instructed that 
if they find that the plaintiff's negligence was either a di¬ 
rect or contributing cause of the accident, their verdict 
should be for the defendant. 

Granted 

14 Verdict and Judgment 

Filed November 14 1939 


This cause having come on for hearing on the 8th day 
of November, 1939, before the Court and a jury of good 
and lawful persons of this district, to-wit: 


James W. Whalen, Jr. 
Worthington B. Houghton 
L. Audrey Warren 
Emma J. Higgins 
William M. McClure 
Ruth C. McDonald 


Robert D. Mills 
Charles L. Yaile, Sr. 
Frank M. Wall 
Charles F. Groff 
Earl C. Hack worth 
Lula L. Elude 
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who, after having been dulv sworn to well and trulv ascer- 
tain the amount of damages sustained by the plaintiff in 
this cause as against defendant William Gutshall and after 
this cause is heard and given to the jury in charge, they 
upon their oath this 14th day of November, 1939, say that 
they ascertain said damages to be in the sum of Seven 
Thousand Dollars ($7000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven Thousand and no/100 
Dollars ($7000.00), together with costs of this action. 

CHARLES E. STEWART 
Clerk 

by PAUL A. DAWSON 


Asst Clerk 


by order of Goldsborough, J. 


15 Motion for a New Trial 

Filed November 24 1939 
* # # 

Now comes the defendant and bv and through his attor- 
neys moves the Court that a new trial be granted herein, 
for the following reasons: 

1. The Court’s charge to the Jury was improper and 
made a verdict for the plaintiff imperative. 

2. The Court’s attitude and remarks were favorable to 
the plaintiff and unfavorable to the defendant. 

3. The Court denied proper instructions offered on be¬ 
half of the defendant. 

4. There are attached hereto in support of this Motion, 
Affidavits made by two jurors, indicating that the conduct 
of the case was prejudicial to the defendant. 

5. And for such other and further reasons as may be 
advanced at the argument hereunder. 

CHAS. S. BAKER 
BENJ. L. TEPPER 
WARREN E. MAGEE 
Attorneys for Defendant 
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Affidavit 

Filed November 24 1939 

* * • 

Dstrict of Columbia, ss : 

Charles L. Vaile and Worthington B. Houghton, being 

.first duly sworn, depose and say: That they are two of 

the jurors who tried the above-entitled cause and that they 

followed the deliberations therein closelv and to the best 

% 

of their ability; that from the very outset of the proceed¬ 
ings they obtained the definite impression that the 
lb presiding Judge was partial to the plaintiff, and 
for no discernible reason; and, in particular, they 
got the impression that the confessed perjury of one of the 
witnesses, Bertha May Davis, was of no definite conse¬ 
quence, because of what the Judge said about it. 

Affiants also state that they took the Court’s instructions 
to mean that they must bring in a verdict for the plaintiff, 
and from remarks made by the other jurors it was appar¬ 
ent that they similarly construed the instructions. 

CHAS L VAILE 

WORTHINGTON B. HOUGHTON 

Subscribed and sworn to before me this 24th day of No¬ 
vember, 1939. 

MARY B. SWARTWOUT 

(Seal) Notary Public , I). C. 

My commission expires May 16, 1943 


17 Order Overriding Motion for New Trial 

Filed January 24 1940 

• * * 

Upon the coming on for hearing of the motion filed 
herein by the defendant William Gutshall, for a new trial, 
it is this 24th day of January, 1940, ordered that said mo¬ 
tion be, and the same is hereby overruled, and supersedeas 
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bond fixed in the amount of Eight Thousand Dollars 

($ 8 , 000 . 00 ). 

CHARLES E. STEWART, 
Clerk , 

By PAUL A. DAWSON 
Assistant Clerk. 

Bv direction of Justice Goldsborough 

• c 
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Notice of Appeal 
Filed February 12 1040 


Notice is herebv given this 12th dav of February, 1040, 
that William Gutshall hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 14th day of Novem¬ 
ber. 10JO in favor of Grace Wood against said William 
Gutshall 


CHAS. S. BAKER 
BENJ. L. TEPPER 
WARREN E. MAGEE 


Attorneys for William Gutshall 


Memoranda 

February 12 - 1040. 

Supersedeas Bond $8000.00 approved and filed. 

March 10 - 1040. 

Time for filing transcript of record in United States 
Court of Appeals extended to and including April 22, 
1040. 

19 Statement of Points on Appeal 

Filed April 4 1940 
* # # 

1. The Court erred in the admission of certain evidence 
and the denial of certain proffered evidence, to the preju¬ 
dice of the defendant. 
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2. The Court erred in making certain remarks prejudi¬ 
cial to the proper presentation and conduct of the defen¬ 
dant's case. 

3. The Court erred in allowing certain instructions of¬ 
fered by the plaintiff and in disallowing certain instruc¬ 
tions offered by the defendant. 

4. The Court erred in his charge to the Jury in that the 
same virtually made a verdict for the plaintiff imperative 
and because of other manifest errors committed in con¬ 
nection with the Charge. 

5. The Court erred in refusing to withdraw a Juror and 
declare a mis-trial when certain manifest misconduct was 
directed to his attention. 

CHAS. S. BAKER 
BEXJ. L. TEPPER 
WARREN E. MAGEE 
Attorneys for Defendant, 

20 Testimony of Witnesses 

Filed April 4, 1940 
* # # 

Officer Michael S. McCarthy of the Metropolitan Police 
Department testified on behalf of the plaintiff as follows: 

On night of accident went to scene of accident with the 
defendant, who pointed out to him place where accident 
occurred. Witness took measurements and ascertained 
that accident occurred in center of Sixteenth Street, which 
is 49 feet from curb to curb, and at a point 24 feet north of 
north curb line of T Street. When witness took measure¬ 
ments it was raining heavily and he could not determine 
any skid or other marks on the street. Witness took pho¬ 
tographs of defendant’s car, which were introduced in ev¬ 
idence. The photographs showed that the left front head¬ 
light was knocked off completely and slight dents on the 
left fender and left side of hood. Witness stated that de¬ 
fendant told him plaintiff was lying directly at left hand 
side of his car after the impact. Witness stated that de¬ 
fendant was helpful in his demeanor. Witness had not 
seen defendant since the accident. 
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Whereupon Officer James Shelby Adams of the Metro¬ 
politan Police Department testified on behalf of the plain¬ 
tiff as follows: 

Is a member of the Metropolitan Police, attached to the 
Traffic Bureau. Made a test of the brakes of defendant's 
car pn night of accident and found them good. Went to the 
scene of the accident and found no skid marks. It had been 
raining and the streets were wet. Defendant was coopera¬ 
tive in his attitude towards witness. 

21 Whereupon the plaintiff testified in her own be¬ 

half as follows: 

Plaintiff in the case resides at 152b T Street, on the north 
side, lias lived in Washington fortv-some vears and is 
seventy one (71) years old. Remembers when she was in¬ 
jured in an automobile accident at 16th and T Streets. Was 
employed as a cook at a salary of Ten Dollars ($10.00) per 
week and two meals a day at time of accident. Was walk¬ 
ing home from her place of employment, 2232 Massachusetts 
Avenue, on the night of the accident and got to- 10th and 
T Streets about 7:30; was on north side of street: the light 
for T Street traffic was green and that for 16th Street red. 
Witness crossed over; traffic coming up T Street turned in¬ 
to 16th Street and she could not go for a minute; was 
standing in the middle of 16th Street when she was struck. 
Was walking straight across. As she stepped off curb 
light on T Street was green; light was on southeast cor¬ 
ner. Car came up T Street and turned north on 16th 
Street in front of her; did not see defendant’s car before 
it struck her; was unconscious for a few minutes; was near 
the corner when she regained consciousness and saw George 
Johnson there, whom she knew; was sitting down when she 
regained consciousness; witness could not get up and a 
lady took her and laid her down and thereafter witness 
was taken to Kmergency Hospital, and from there to Gal- 
linger Hospital, in an ambulance, where she remained for 
about a month. One of her legs was broken and had to be 
put in a cast three different times: witness underwent very 
great pain at all times and could not sleep: before the ac¬ 
cident witness slept very well; witness was sent home in an 
ambulance and had to be carried up to her third floor room; 
at the hospital witness underwent an operation on her leg 
with resultant permanent scar; had to return to Gallinger 
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Hospital for treatment on five different occasions and had 
to use taxicabs at these occasions; witness had to employ 
a nurse, Bertha May Davis by name, who remained with 
her six months full time; after plaintiff returned from the 
hospital she engaged the services of Dr. Charles B. Fisher, 
who saw her about every two weeks; witness first began 
to put her weight on the injured leg about August 1st, with 
the aid of crutches, and would feel weak and tired 
22 after using the crutches for short walks; has never 
been outside the house without crutches since the 
accident; goes to church twice a week and Sundav and has 
to use crutches to get in and out of taxicabs in doing so; 
was very active before the accident and went to church 
every day right on up to day of accident; would walk to 
work about three times a week before accident; witness 
identified bill from Dr. Fisher in the amount of Three Hun¬ 
dred Ninety Six Dollars ($396.00) which was introduced 
in evidence; for a period of ten years prior to accident wit¬ 
ness would see a doctor about once a month to get some med¬ 
icine; worked every day; after six months of full attend¬ 
ance, Miss Davis, the nurse, would come and stay a while 
and massage plaintiff’s leg; the nurse comes every day and 
stays two or three hours; witness is unable to sleep very 
well and her friend who occupies an adjoining room has to 
assist when she has to get out of bed. 

On cross-examination witness stated that she had no ex¬ 
pense at Gallinger Hospital; that Dr. Fisher lives at 1500 
T Street, right at the corner from plaintiff's home; that 
she has been to see him five times and in between he would 
come to see her; that Dr. Fisher just gave her medicine; 
Dr. Fisher did not see her until sometime in August and 
has only been giving her some medicine during August, 
September and October; that witness has not paid Dr. 
Fisher’s bill; that he gave her the bill Wednesday. 

Just prior to the accident, witness was walking along the 
north side of T Street until she reached 16th Street; wit¬ 
ness was standing on the west corner as the T Street traffic 
light turned green and remained standing until three au- 
tomobiles going west on T Street had completed a left 
turn, going north on 16th Street; witness then stepped 
down from the curb and kept straight across until she was 
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struck; witness knows from her own observation that the 
light was green from the time she left the sidewalk until 
she was struck; plaintiff wore dark clothing. 

Whereupon, Bertha May Davis testified on behalf of 
plaintiff, as follows: 

She met the plaintiff at church and has known her 
23 , a long time; witness was graduated from Freed¬ 
man's Hospital as a nurse in 1911) and took a post¬ 
graduate course at Belleview Hospital in New York; spent 
three and one-half years at Freedmen's Hospital and one 
year at Belleview Hospital and specialized in massage and 
obstetrics; first began to attend plaintiff about March 1st, 
the day after she returned from the hospital and has at¬ 
tended her for twenty-five weeks; when she first attended 
plaintiff she found her practically helpless, had a heavy 
cast on the left leg from the hi}) to the heel; plaintiff was 
nervous and bruised, her heart was in bad condition and 
she could not do anything for herself; witness gave her 
general care, cooked her meals, went with her to and from 
the hospital; witness stayed with plaintiff for twenty five 
weeks during which she spent at least eight hours daily 
with the plaintiff; thereafter she went to plaintiff when 
needed and staved four hours; cast was removed about June 
1st; plaintiff had had four different casts and she had no 
function in her leg because the muscles were all contracted; 
she could not bend the knee at all and the doctor at Gal- 


linger gave witness orders to massage it three times a dav 
and she massaged the muscles; when various casts were 
removed and fresh casts put on in place, Miss Wood was 
full of pain, upset and nervous, and witness would try to 
quiet her; I)r. Fisher during March and April prescribed 
medicine: Dr. Fisher did not come to see plaintiff during 
May; massages given by witness were very severe and 
painful and sometimes plaintiff could not stand them as 
much as a half hour; has tried giving plaintiff exercises 
but she cannot bend knee at all; plaintiff has one perfectly 
stiff leg in knee and ankle, the ankle always pains; for a 
number of weeks after cast was removed, leg had to be 
elevated and it could come down only gradually; leg is still 
painful and some nights Miss Wood cannot sleep at all: 
after cast was removed. Dr. Fisher gave plaintiff electrical 
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treatments or diathermy; sometimes witness and plaintiff 
went to Dr. Fisher's office three times a week, sometimes 
twice and sometimes plaintiff would be satisfied with the 
massage oniy; plaintiff was first able to go to Dr. Fisher’s 
office about August 1st, and witness would take her 
24 there; witness identified bill rendered by her to the 
plaintiff for services in the amount of One Thousand 
Fifty Dollars ($1050.00) covering the period March 1st to 
November 1st, 1939, which was received in evidence; be¬ 
fore the accident Miss Wood walked perfectly straight. 

On cross examination the witness testified as follows: 

That plaintiff’s left knee and ankle are stiff. 

\\ hereupon iVirs. Mary E. Rowland testified on behalf of 
the plaintiff as follows; 

That she resides at Xo. 2332 Massachusetts Avenue, and 
prior to the accident had employed Miss Wood, the plain¬ 
tiff, for eight vears as a cook at a salarv of Ten Dollars 
($H).hV) per week and meals: plaintiff was an excellent 
cook; witness saw plaintiff at Gallinger Hospital, plaintiff 
was suffering, very much shaken and in pain; witness saw 
plaintiff every Sunday at Gallinger and several times at 
plaintiff's home after she left the hospital; plaintiff seemed 
to be suffering and could not get around; witness has paid 
plaintiff her salary since she was hurt so that she would 
not worrv. 

W hereupon Jack Garrett Van Derveer testified on be¬ 
half of plaintiff* as follows: 

That he lives at Xo. 1611 Riggs Place, X. W., is seven¬ 
teen vears old and is in his last vear as a student at Central 
• • 

High School; at the time of the accident he was on the 
southwest corner of 16th and T Street, walking north; it 
was about eight o'clock and had been raining; witness saw 
plaintiff before the accident occurred, he was a few feet 
from the corner, the light was against him and in her favor; 
when she got out to the middle of the street some cars came 
up T Street and were making left hand turns to proceed 
north on 16th Street, plaintiff waited until they could stop 
and as she waited the light changed and traffic started mov¬ 
ing on lGth Street, going north and south: several cars 
started behind her on 16th Street and then Mr. Gutshall’s 
car, witness believes it was, was about twenty feet from 
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Miss Wood, going south: ho did not stop his car until he 
struck plaintiff, who was still standing in street; there was 
an impact that sounded like two cars hitting to- 
2‘5 got her, she Hew up in the air and landed about in the 
middle of the street and he applied his brakes as fast 
as he could: after he stopped the car lie put it in reverse 
and went back to the white line crossing the street, the 
safety line; the impact must have broken the left head¬ 
light, because it was knocked off the car and she was hold¬ 
ing it; T Street was two wavs at the time and there were 
lights on all four corners, now it is one way; plaintiff 
started on the right of way. the green light was in her fa¬ 
vor coming across Kith Street; plaintiff was carried to the 
southeast corner: the street lights were on and the corner 
is brightlv lighted: defendant’s car was in the middle lane 
of the traffic lam* going south before it backed up, it was 
about two feet from the center of the line: had no trouble 
seeing plaintiff except one time when the cars near the 
curl) started out Kith Street; witness did not know plaintiff 
before the accident: witness gave his name and address to 
officer at scene of accident; saw pain in the face of plain¬ 
tiff, she did not erv out or make anv motion. 

• ■ 

On cross examination the witness testified: 

That then* were two lines of traffic moving south on 16th 
Street: that defendant’s car was traveling within the speed 
limit and had not stopped prior to the impact; that defen¬ 
dant’s car was near the center of the street; witness does 
not recollect plaintiff waiting at corner for traffic to go 
around: when light changed to green on 16th Street, three 
or four cars came across T Street before Mr. Gutshall: his 
car was exact lv to the rear of the car that was twentv feet 
ahead of him: plaintiff was standing just on the place 
where the car which was preceding the defendant's car had 
passed. 

In the course of the cross examination, the following 
occurred: 

Q. Did you form any opinion as to the speed of that car? 

A. Xo, sir. I did not. 

Q. Can you tell us whether the car was traveling under 
15 miles or over 15 miles? 

A. I should sav it was within the speed limit, doing about 
22 or 23. 
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Q. You would say, within the s])eed limit? 

26 The Court: You have asked the question and he 
has told you, and 1 think you ought to stop. 

Mr. Baker: Very well, your Honor. 

The Court: You brought that on vourself. 

Mr. Baker: 1 brought on myself, your Honor, that which 
T am perfectly willing— 

The Court: Yes. But 1 think the question has gone far 
enough. 

Mr. Baker: I am content. 

Whereupon, Edward Earl Crusoe testified on behalf of 
the plaintiff, as follows: 

He has been driving a deliverv truck for the Cochran 
Wine and Liquor Store, 1442 W Street, for about four and 
one-half years, was on his way in the truck to 1615 S Street 
from the store going south on 15th Street and West on T, 
and just before he approached 16th Street the traffic light 
changed to amber and green; he noticed a lady walking east 
on T Street about ten feet from the curb, he brought his 
car to a stop, and the next time he noticed the lady, she was 
near the center of the street: a car was proceeding east on 
T Street, turning north into 16th Street, just then lie heard 
a crash: witness saw plaintiff when she was hit and saw her 
in the air; plaintiff was in a sitting position, in the center 
of 16th and T Street, after she was hit; the automobile 
backed up after it hit her; plaintiff was just in front of 
automobile when it stopped; intersection was well lighted 
and it was drizzling: after the accident the man in the auto¬ 
mobile seemed very excited and said to witness, “My God, 
man, I didn’t see her. Where did she come from?” 

The man got out of his car and walked towards the cor¬ 
ner where the lady was: witness called the police and came 
back to scene of accident; plaintiff was suffering and kept 
hollering about her leg: witness gave his name to a man 
by the name of Johnson, living in the 1500 block of T Street, 
who was at the scene of the accident and who asked wit¬ 
ness for his name: did not know Miss Wood before the 
accident and has not talked to her since. 

On cross-examination the witness testified: 

27 He was back about forty feet on T Street when 
the light changed groin green to amber: T Street 

was a two way street and he was close to the center. 
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On redirect examination witness stated that at time 
plaintiff was struck, a taxicab going: north on 16th Street 
seemed to swerve to keep from running over her, the cab 
was about live feet from her, and another car, to the rear 
of the cab, collided with it. causing the car's horn to keep 
blowing. 

On re-cross examination, witness stated that no cars 
were waiting at T Street to go south on Kith Street as the 
light changed, and no car preceded ahead of Mr. Gutshall's 
ear in front of him. and defendant's car was the first to 
come across 16th Street and there were no other cars be¬ 
tween the defendant's car and the point where plaintiff was 
standing. 

Whereupon Dr. Luther W. Gray testified on behalf of 
the plaintiff, as follows: 

That he is a physician, a graduate of the Georgetown 
University Medical School, is a resident surgeon at Gal- 
linger Hospital and does orthopedic surgery mostly: that 
he attended the plaintiff*, who was admitted to Gallinger 
Hospital on January 30: the diagnosis confirmed by x-ray 
was a fracture of the left tibia and left fibula: due to 
patient's age, conservative treatment was attempted: they 
gave her an anesthetic, manipulated her leg and put it in a 
cast, but because of the nature of the fracture, the first and 
second manipulations were not successful: they did not 
place the bone fragments in good alignment; Dr. O'Don¬ 
nell, an outstanding staff surgeon, was called in; on his 
recommendation an operation was performed on Grace’s 
leg, which freed the fragments and placed them in proper 
alignment and held them with a metal plate: they were 
successful in reducing the fracture; x-rays were taken, 
which showed the bones to be in a satisfactory position; 
plaintiff came back to hospital several times for a check-up 
and x-ray; witness saw her last on April 29th; plaintiff 
had four casts in all; she had a bad oblique fracture, which 
is worse than a transverse fracture, and she will 
28 probably have a disability, due to her age, a stiffness 
in her knee joint or ankle joint and will not be able 
to resume her work as a cook as she had prior to the acci¬ 
dent: there is atrophy of muscles, due to disuse, and im¬ 
mobilization, and in patient’s case, due to her age, the 
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restoration of the use of the muscles will take much longer 
than would he the case in a younger person and sin- may 
never he fully restored; in making the reduction operation, 
an incision five or six inches long, near the knee, was re¬ 
quired, so that the hone gragments were exposed: the small 
hone, the fibula, was broken through: the larger bone, the 
tibia, was broken through obliquely, a communited frac¬ 
ture: patient had to be anesthetized and given some se¬ 
dation for twenty-four or forty-eight hours after the op¬ 
eration; to make patient more comfortable and aceellorato 
the restoration of muscle function, patient should have a 
course of diathermy and physiotherapy and massage, which 
at first would be extremely painful; at first patient un¬ 
doubtedly sustained a profound amount of shock, now she 
should not have any more, has had about all she is going 
to have and would have some permanent nervous reaction. 


Whereupon, Dr. Paul Joseph O’Donnell testified <n be¬ 
half of plaintiff, as follows: 

That he has practiced medicine in the District of Co¬ 
lumbia since 15)31, and specializes in bone and joint sur¬ 
gery, is Chief orthopedic surgeon in Providence Hospital, 
and is Chief of one of the divisions of orthopedic surgery 
at Gallinger. and is an associate at Garfield. Children's and 
Georgetown hospitals; saw the plaintiff on February 7, 
1039, at which time her leg was in plaster from her toes 
to the groin; saw the x-rays and did not think the position 
was satisfactory; on the following day they made an open 
reduction, made an incision about five inches long over the 
site of the fracture, reduced the fracture, and plated the 
bone: this was a bad fracture of both bones of the leg. the 
fibula and tibia, an oblique fracture; witness is associated 
with Dr. J. A. Talbot: witness rendered a bill in the amount 
of Three Hundred Dollars ($300.00) for services to Grace 
Wood, which was received in evidence. 

29 On cross-examination, the witness stated: 


That the plaintiff sustained a type of fracture 
that frequently has to come to open reduction, since by 
closed manipulation it would be awfully hard to maintain 
the position: that the removal of the plate is optional and 
would require a day's hospitalization; according to x-ray 
taken of plaintiff's leg April 29th, the last one, union is 
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not complete, the position is excellent, no shortening, the 
leg looks like a good job. 

Q. Is there anything there that you can see that might 
perhaps indicate a poor ultimate result? A. No, sir. 

Q. Doctor, you spoke of your bill as being $.‘100. Von 
rendered that bill to Mr. OfFutt, did you not? A. Yes, sir. 

Q. If we may assume. Doctor, that that bill had been 
requested and payment intended immediately after or 
shortly after von had finished vour work, would it have 
been in the same amount? A. May I explain that? 

Q. Yes. 

The Court. Surely. 

A. This patient, as far as 1 could see, was a ward patient. 
Wo don't render bills to ward patients that are not able 
to pay. But when there is a question of liability, which l 
understood this was. if there is any hope of collecting, we 
always render them a bill. Yes. 

By Mr. Baker: 

I 

Q. And if there had been a prospective payment inune- 
diatelv after vour treatment, would vour bill have been 
the same size? A. From the patient herself? 

Q. Yes. A. No, sir. 

Q. "What is the probability? A. It would be free. 

By the Court: 

Q. If she was really able to pay, if she had been able 
to pay. would it have been the same bill rendered? A. It 
depends on how much she is able to pay. 

30 By Mr. Baker: 

Q. You sent this bill to Mr. Offutt, did you, at his re¬ 
quest ? A. Yes, sir. 

Q. You haven't sent any bill to the patient herself? A. 
No sir. 

Mr. Baker. That is all. 

On redirect examination the witness stated that the rea¬ 
son he sent the bill to Mr. Offutt instead of to Miss Wood 
is because it was the first communication he received from 
her about her condition; that he did not expect Mr. Offutt 
to pay the bill. 
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Whereupon, Dr. Charles B. Fisher testified on behalf of 
the plaintiff as follows: 

That he resides at Xo. If)00 T Street, X. \\\, is a bachelor 
of* arts, a graduate of the University of Pittsburgh and 
of the Howard University Medical College and has been 
practicing medicine for twenty-two years in the District 
of Columbia; that he first attended tin* plaintiff* about 
March 1, 19M9, and never previously attended her; ob¬ 
served a woman over seventy suffering from a broken log, 
general weakness and shortness of breath; 


“Upon examination T found that she had a fla«rii'inir 
heart, and weakness at the base of the left lung. both lungs, 
with hypostasis of tin* lung. 

My diagnosis and treatment for her at the time was 
analgesic, that is, pain-relieving remedies for her broken 
limb; and 1 gave her suj)portive and ]>alliative treatment 
for her general physical weakness. 

T have since that time treated her at various times 


through the medium of electrical treatment in the form of 
diathermy, deep-seated heat, in an effort to relieve her pain 
in her limb and in an effort to promote healing of the frac¬ 
tured parts. 

I found that she had an oblique fracture of the upper 
third of her tibia and fibula, the bones which enter the 
formation of the left leu - ; and that it was a fracture of 
the comminuted type, that is, a crushed fracture. 

When T first saw her, realizing that she did have such 
a fracture, I attempted to give her, and did give her, seda¬ 
tion, that is sedatives, in order to quiet it down and pre¬ 
vent such things occurring: as a fat embolus or thrombosis, 
by which 1 mean the taking: off of a piece of fat tissue by 
the splinters of bone, allowing this to go into the gen¬ 
eral circulation and go around to the vital organs. 


.‘■>1 such as the heart or lungs, giving a serious or fatal 
outcome and all those types of things. 

Q. If a chip of bone would get into the circulatory sys¬ 
tem, it might result fatally:’ Is that it? A. That is, if it 
would break off a piece of fat from the surrounding area. 

Q. If there was a small chip fracture involving the lat¬ 
eral margin of the articular surface of the tibia, is that the 
type of chip that you are speaking of? A. Well, the 
marginal surface of the tibia? 
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A. Vos. Q. AA’hat part of the marginal surface? 

Q. Involving the lateral margin of the articular surface 
of the tibia. A. It could very easily. It could very easily 
pick up a piece of fat, or it could very easily pick up a 
piece of the inflammatory tissue with which nature is at¬ 
tempting to heal the fracture, pick up a piece of clot there, 
that would enter the circulatory system and cause a fatal 
termination through plugging up the arteries of the heart 
or lungs. 

Q. AYitli a crushed fracture, if this be a crushed type of 
fracture, is it the type of fracture where a sloughing off of 
material is apt to occur? A. Very apt to occur in that 
type of fracture. 

Q. Now, what with reference to the vital organs of Miss 
AYood did you find her condition to be, the heart and lungs’ 
A. I found that she had a flagging heart and lowered blood 
pressure at the time as a result of the shock of this acci¬ 
dent, and that she had stagnation at the base of the lungs, 
that is, hypostasis at the base of the lungs, due to the fact 
that she had been confined in bed for long periods of time. 

Q. AYhat do you mean by hypostasis? Give us a little 
clearer explanation of that. Doctor. A. AA'ell, when a pa¬ 
tient is confined to bed for a long period of time, especially 
in fracture cases, that is one of the things that we have 
got |to be on our guard against—stagnation of blood in 
the lower area of the lungs, which invite pneumonia and 
pulmonary diseases. 

Q. Did she have any—is there danger of chronic bron¬ 
chitis or anything of that sort? A. Yes, there is. 

Q. Did she have anv condition that vou found her suffer- 
ing, from as a result of this which you could attribute in 
your opinion to this injury? A. The conditions of her gen¬ 
eral debility, the conditions of her lowered blood pressure, 
the condition of her flagging heart, her intermittent mental 
disturbances, 1 would say, were the result of this injury. 

Q. Can you state. Dr. Fisher, whether in your opin- 
32 ion her life expectancy has been affected by the shock 
and the injuries that she received as a result of this 
accident? A. I believe that— 

Mr. Baker. Just a minute. 

A. (continued)—as far as her life— 

.AI>. Baker. Just a minute, Doctor. 
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To a question of that kind I must object, on the theory 
that there has been no qualification of Dr. Fisher to answer 
a question as difficult as that. 

The Court. To tell the truth, I don't think it needs a doc¬ 
tor to answer that. I think anvbodv in the court room can 

* • 

answer that. Don't you? 

Mi'. Baker. Well, I suppose inhibition of breath has some 
effect on life, naturally. 

The Court. I think he is qualified, although I don’t think 
that it requires an expert to answer that. I think he is 
qualified. I overrule the objection. 

Mr. Baker. Exception. 

Mr. Offutt. Will you answer that, Dr. Fisher? 

A. I will attempt to. 

As a result of this accident it is my judgment that her 
life expectancy has been shortened, due to the fact that she 
was shocked, and the shock has affected what medically is 
known as her hemostatic processes. That is to say, in 
other words, the medium in which the cells of the body live 
and react have been disturbed to such extent that all the 
vital organs of the body will be affected as a result of it: 
and the natural outcome is that she does not have enough 
of the great mobile forces in the human economy to keep 
her going as she should, and therefore her life expectancy 
would be shortened. 

Bv Mr. Offutt: 

* 

Q. Did vou render a bill for the services which vou ren- 
dered to her ? A. Yes, sir. I did. 

Q. What period of time was that bill rendered for? A. 
From the 1st of March through November, the 8th of No¬ 
vember. 

Q. Do vou know the amount of that bill, Dr. Fisher? A. 
$.396. 

Q. Ts that a fair and reasonable charge for the services 
which you rendered? A. I feel it is a fair and reasonable 
charge for the professional services of eight months. 
3.3 Q. Did you specialize in any particular branch of 
medicine since you have been practicing, Dr. Fisher? 
A. I have been a general practitioner most of the time. Dur¬ 
ing my early period I served as orthopedic surgeon and gen¬ 
eral surgeon. Then later on I was a teacher in the Howard 
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University Medical School in the Department of Physiology 
and Biochemistry. At the present time 1 am on the general 
staff of Freedmen’s Hospital. 

Q. When you were engaged in the practice of orthopedic 
work were vou associated with anv other doctor engaged in 
that same work? A. I was associated with Dr. Irvin L. 
Cook-r- 

Q. Dr. Irvin L. Cook? A. —and Dr. A. M. Curtis. 

( t ). And Dr. A. M. Curtis? A. Dr. A. M. Curtis. 

Q. Were they orthopedic specialists? A. Dr. Curtis was 
a general surgeon. Dr. Cook was also an orthopedic sur¬ 
geon. 

( t ). What is your opinion, Dr. Fisher, of the likelihood of 
.Miss Wood being able to resume her occupation as a cook in 
the near future or at all? A. I don't think that she will be 
able to resume that in the near future, and probably not at 
all. due to the fact of her advancing years, and due to the 
fact that so much damage has been done to her limb. 

She has some immobility and loss of motion in the knee 
joint as a result of this, and loss of flexion. Within a period 
of eight months tin* matter of flexion, of bringing the leg 
back to the point where it normally was, to 100 degrees, 
should be, and in this particular case the flexion only shows 
00 degrees; and I think that the matter of cooking necessi¬ 
tates long periods of standing, and most certainly I don't 
think she could do that. 

Further, she has some shortening of that leg, in that in¬ 
jured leg: and that would mitigate against her following out 
the 'Occupation of cook. 

Q. Did you examine her to see if there was any shorten¬ 
ing? A. I did. 

Q. How much shortening did you find she had in the leg? 
A. I found that the measurement in the right leg from the 
anterior-superior spine of the ilium to the internal maleolus 
was 24% inches: and then on the left leg that the measure¬ 
ment from the anterior-superior spine of the ilium to the 
internal maleolus was 24% inches, making one-eighth of an 
inch shortening to the injured leg. 

Q. That is, her left leg is one-eighth of an inch 
34 shorter than her right leg? A. That is true, sir. 

Q. Is that amount of shortening likely to be noticed 
by Miss Wood? A. I think so. 
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( t ). Would it require any readjustment of her body to com¬ 
pensate for it ? A. Yes. But it may never be able to be com¬ 
pensated for. 

Q. Were you present when Dr. Talbot examined Miss 
Wood. A. I was. 

Q. That was on November 2nd? A. Yes, sir. 

Q. Where was that examination made? A. It was made 
at Miss Wood's house at 1525 T Street, Northwest. 

Mr. OlTutt. I think that is all. 

By Mr. Offutt: 

Q. Do you mind explaining to us in a little clearer way, so 
that we laymen can understand, what you mean by the in¬ 
ability, some disability of the limb that you spoke of, about 
the 90 per cent or 90 degrees and 100 degrees and the in¬ 
ability to Hex the leg properly? A. As a general rule in 
fractures of this type, that is, fractures of the tibia and 
fibula, broken legs of that character, within a period of six 
oi- eight months tliev are able to bring, if thev had a favor- 
able result, they are able to bring the leg back to its normal 
position, which would be 100 degrees. But in this case she 
is not able to do so. It is a matter of 90 degrees, which 
makes it 10 degrees lacking. 

Q. You mean she would not be able to bend the leg all the 
way back? A. All the way back. 

Q. That is what you call 100 degrees; is that right? A. 
That is the way I understand it. 

By the Court: 

Q. All the way back? I thought she couldn't straighten 
her leg. A. Back this way—extension (indicating). She 
has extension. She can extend it, but she cannot hex it. 

Q. Can she straighten it all the way? A. No. She can¬ 
not straighten it all the wav in either wav. She has lost 
motion, and we measure flexion of the leg in terms of de¬ 
grees. 

35 Q. Miss Wood has limitation of motion in that leg 
both upward and backward? A. And backward. It 
is more upward than it is forward. 

Q. That is, she cannot straighten the leg? She cannot 
straighten the leg out in a way like that (indicating) ? Or 
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cannot bond it all the way up like that (indicating)? Is 
that correct? A. That is correct. 

Mr. Offutt. That is all. You may cross-examine. 

Cross Examination 
Bv Mr. Baker: 

Q. Doctor, your statement was rendered to Miss Wood 
or to Mr. Offutt ? Your bill was rendered to Miss Wood 
or to Mr. Offutt? A. 1 rendered the bill to Mr. Offutt. 

Q. At his request/ A. Yes, sir. 

Q. How many visits. Doctor, did Miss Wood make to your 
office? A. She made innumerable visits. 1 don't recall how 
many. 

Q. Doctor, don't you have that itemized so you can tell 
us how manv times she came to vour office? A. No, sir. 
1 do not. 

Q. Don't you have a record at your office as to the num¬ 
ber of visits which you made to her or she made to you ? 
A. No, sir. I do not. 

Q. Do you mind telling us on what you base the amount 
of your charge? A. I base the amount of my charge on 
the number of months that l treated her, eight months. 
I think fifty dollars a month was a fair and reasonable 
charge. 

( t >. Then, after you figured it out on that basis, you chip¬ 
ped off four dollars for some reason? A. Well, I just made 
it under four hundred for no reason. 

Q. .lust made it under four hundred? A. 1 think so. 

( t ). What was the reason, Doctor, or was it just that you 
thought you would be kind? A. I can't say that i had any 
particular reason. I just simply made it that. I thought it 
was a fair charge. 

Mr. Baker. That is all. 

36 Redirect Examination 
By Mr. Offutt: 

Q. How often did you see Miss Wood, according to your 
best recollection, Dr. Fisher ? 

Mr. Baker. I just asked that question, if your Honor 
please. The doctor has testified at length on direct, and I 
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have asked him on cross-examination how many times he 
visited Miss Wood, and he couldn’t tell me. 

The Court. He said ‘‘innumerable times.” That is the 
only definite answer that he has made. Wasn’t that your 
understanding? 

Mr. Baker. That is correct. 

The Court. Of course, if Mr. Offutt is of the opinion that 
this will be clarifving testimonv, 1 will have to rule on the 
questions as he asks them. Now, if lie asks a question, I 
will rule on it. 

By Mr. Offutt: 

Q. When you first began to attend Miss Wood, Dr. Fisher, 
can you recall how frequently you visited her then and at¬ 
tended her? 

Mr. Baker. I object to that, if your Honor please. 

The Court. I will permit it. 

Mr. Baker. Exception. 

A. Dailv. Dailv attendance. 

By Mr. Offutt: 

Q. For how long? A. As I recall, March and April. 

Q. From that time on can you tell us how frequently you 
visited or attended Miss Wood after March and April? 
A. Well, several times a week. 1 don't recall the number of 
times. 

Q. Can you tell us how many times? Just your best recol¬ 
lection of it. 

Mr. Baker. If your Honor please, I object to this line of 
questioning. It is really cross-examination. 

The Court. It is clearly in the discretion of the Court. 
The Court overrules the objection, because the Court does 
not see anything in the demeanor of the witness to indicate 
that he is not reliable in his statements. 

Mr. Baker. Exception. 

The Court. The Court thinks that the Court ought to 
exercise discretion, and it does. 

Mr. Offutt. Will you answer that, Dr. Fisher? 

The Witness. What was the question. 

37 By Mr. Offutt: 

Q. After March and April, when you say you attended 
Miss Wood daily, how frequently did vou attend her? A. 
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I imagine about three or four times a week, to the best of 
my recollection. 

Q. For how long a period did that continue ? A. Until 
November. During the summer and until November, were 
those visits, all of them, to her house, or were some to 
the house and some to your office? A. Some to the house 
and some to the office. 

Q. Mr. Baker asked if you sent the bill to me. How did 
you come to send the bill to me? Will you explain that? 
A. Well, I have sent it to you— 

Mr. Baker. I object to that. 

The Court. 1 think it is proper. 

Mr. Baker. Exception. 

The Court. The reason 1 think it is proper—if you de¬ 
sire, I will explain my ruling—is this: The purpose of 
vour cross-examination along that line was evidently to dis- 
credit the witness, and therefore I think the explanation is 
proper if he desires to make it and has one to make. You 
may proceed, Mr. Otf'utt. 

By Mr. Olfutt: 

Q. Will you explain that? A. You requested me to send 
you a bill for my special fee for services in this case, and 
I did so. 

Q. I show you a bill (handing a paper to the witness) and 
I notice it is made out to Miss Grace Wood. Did you hand 
the bill to me or hand it to Miss Wood? A. I gave this bill 
to a gentleman to give to you. 

Mr. Otf'utt. This bill is marked “Plaintiff's Exhibit 
No. 5.” 

Q. Whom did you give it to to give to me? A. This gen¬ 
tleman here (indicating Mr. Aim). 

Mr. Otf'utt. Indicating Mr. Aim. That is all. 

Recross Examination 
By Mr. Baker: 

Q. Dr. Fisher, would you change your statement at all 
if I should refresh your recollection by calling attention to 
the fact that Miss Wood said that after she returned, vou 
came to her house about every two weeks during 
38 March and April, and that then you saw her no more 
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until the first of August, and then from the first of August 
she went occasionally to your office probably three or four 
times a week ? A. I couldn't put any credence in that state¬ 
ment, knowing that the patient was suffering from inter¬ 
mittent mental disturbances. Xo. 

Q. Do you think she is today suffering intermittent men¬ 
tal disturbances ? A. 1 certainly do, sir. 

Q. And you think that is responsible for her statement? 
A. 1 think she has lapses of memory concerning my visits 
to her and her visits to my office if she makes that sort of 
a statement. 

Q. Do vou denv that vou saw her at vour office onlv 
about every other week during March and April? A. I do. 

Q. And do you deny that she—I want to change that 
question—do you deny that you saw her at her home only 
about once every other week during March and April? A. 
1 do. I said I saw her daily. 

Q. Were there any times. Doctor, in May, June, and July 
when vou did not see her when she was going to (fallinger 
Hospital for treatment and you did not see her? A. It is a 
conceivable fact that she could have been going to Gallinger 
Hospital and the house doctor observed her and treated 
her there. 

Q. There was no lapse during that period when you did 
not see her? A. Xo, sir. 

Mr. Baker. That is all. 

Whereupon Bernard D. Crooke testified on behalf of the 
plaintiff as follows: 

That lie is a member of the Metropolitan Police and that 
lie and Officer Matney went to the scene of the accident in 
a scout car; when he arrived he found an automobile parked 
on the north side of T Street in the middle of 16th Street, 
headed south, and discovered that a lady had been struck; 
witness later discovered that the parked car was owned by 
the defendant and learned from the defendant that he was 
driving it; witness then produced the traffic report sheet 
and the incidental record pertaining to this accident 
39 which were received in evidence, the latter being in 
the following language: 

“About 7 :20 this p. in. while walking east across 16th Street 
from the north side of T Street and in the crosswalk and 
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against the green light Grace Wood, colored, 70 years, of 
1525 T Street, X. W., was struck and knocked down by a 
Pontiac coupe, 1). C. 7S356, owned and operated south by 
William Gutshall, white, 73 years old, 8 years experience, 
permit 243032, of 4517 Iowa Avenue, X. W. 


She was taken to Emergency Hospital in a passing auto¬ 
mobile and treated for fracture of the lower left leg and 
contusion of the left ribs by Dr. J. A. Harris of the staff. 
She was transferred to Gallinger Hospital. Condition pos¬ 
sible serious. 

*! 


Was dark. Street lighting good. Was raining and wet as¬ 
phalt. Brakes tested and found 0. K. by J. W. Adams of 
the Traffic Division. 


Photographs were taken by M. S. McCarthy of Traffic Divi¬ 
sion. 


Witnesses: S. C. Cissel, Jr., 1673 Park Road, X. W. Jack 
Van Derveer, 1611 Riggs Place, X. W. 


Dr. Hans Thompson, German Embassy. 

People notified. 

H. A. Matney. B. D. Crooke.” 

that the information from which the incidental report was 
made was obtained from the defendant and from Mr. Cissel, 
a witness; that there was another traffic accident at the 
scene at the time and that witness was told that a car be¬ 
longing to Mr. Thomsen of the German Embassy and a 
taxicab driven by Mr. Cissel collided, the cab having stop¬ 
ped suddenly to keep from hitting the lady; that witness ob¬ 
tained from Mr. Gutshall the following data contained in 
the report—the direction in which he was proceeding, the 
direction in which the lady was walking, and that he was 
traveling with the green light; that Mr. Cissel verified this 
information. 

On cross examination the witness stated that the defen¬ 
dant told him he was moving along with traffic on a full 
green light; there was no caution. 

On redirect examination the witness stated that Mr. Gut¬ 
shall said he did not see the lady until she was three or 
four feet in front of his car when he jammed on the brakes; 
that he did not say from which side she came. 
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■40 Whereupon Mrs. David James testified on behalf 
of the defendant as follows: 

That she resides at 1901 Sixteenth Street, an apartment 
house located at Kith and T Streets; that on the night of 
January 30th, she heard a crash; that the apartment fronts 
both Kith Street and T Street; that she saw that some one 
was hurt and was being carried across the street; that 
she immediately ran out, it was raining and wet, the colored 
lady was lying on the pavement and witness picked her up; 
the lady seemed to be suffering very much and in pain. 

On cross examination witness stated that she did not 
know whether the crash she heard was the blow when the 
car struck the lady; that she did not see the two cars that 
collided in the center of the intersection. 

Whereupon Miss Diana Rowland testified on behalf of the 
plaintiff as follows: 

That she resides at 2332 Massachusetts Avenue, X. W. 
and that plaintiff was employed as a cook in her home for 
eight years; that plaintiff would go up and down 
stairs agilely and would bend and stoop over easily, like 
a woman of voungcr age, worked evorv dav and was a 
good cook. 

Thereupon plaintiff introduced the following traffic regu¬ 
lations as being in force on the night of the accident: 

“Article 11, Section 4, Traffic Control Signal Legend. 

(a) Whenever traffic at an intersection is controlled by 
traffic-control signals exhibiting colored lights or the words 
‘Go.* ‘Caution.’ and ‘Stop.’ said lights and terms shall 
indicate as follows, except as provided in Section (6): 

The green or ‘Go’—Traffic facing the signal may proceed, 
except that vehicular traffic shall yield the right of way to 
pedestrians and vehicles lawfully within a crosswalk or 
the intersection at the time such signal was exhibted. 

Yellow or ‘Caution’—When shown with the green or 
‘Go’ traffic facing the signal shall stop before entering the 
nearest crosswalk at the intersection, unless so close to the 
intersection that a stop cannot be made in safety. 

Red or ‘Stop’—Traffic facing the signal shall stop before 
entering the nearest crosswalk at the intersection or at such 
other point as may be designated by the director, and re¬ 
main standing until green or ‘Go’ is shown alone. 
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41 ‘Right Turn-Green Arrow'—Traffic facing the sig¬ 
nal may turn right under conditions specified lor 
green or ‘Go.' " 

The other three are not pertinent to this case. 

“Article 111, Pedestrians* Rights and Duties. 

Section 6, Pedestrians* Rights and and Duties at (’on- 
trolled Intersections. 

At intersections where traffic is controlled by traffic-con¬ 
trol signals or by police officers, drivers of vehicles shall 
yield the right of way to pedestrians crossing or those who 
have started to cross the roadway on a green or ‘Go' signal, 
and in all other cases pedestrians shall yield the right of 
way to vehicles lawfully proceeding directly ahead on a 
green or ‘Go* signal. 

Article VI. Operation of Vehicles. Section 21. Reck¬ 


less Driving. 

(a) Any person who drives any vehicle upon a highway 

carelesslv and heedlosslv in willful or wanton disregard of 
« • ' 

the rights or safetv of others or without due caution and 
circumspection ami at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property, 
shall be guiltv of reckless driving. 

Section 22. Restrictions as to Speed. 

(b) Xo person shall drive a vehicle upon a highway at a 
greater speed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway, and 
the hazard at intersections, and any other conditions then 


existing. 

Section 23. Driving on Right Side of Highway. 

(a) Vehicles shall be driven upon the right half of the 
highway, and the driver shall drive as closely as practicable 
to the right-hand edge or curb of the highway. 

Section 28. Right of way between Vehicles. 

(a) A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians and vehicles." 

There is one section 1 didn't read, and that is paragraph 
(c) of Section 22, Restrictions as to Speed: 

“The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
per hour, except as hereinafter specifically provided, or as 
may otherwise be indicated by official signs.” 
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Thereupon Bertha May Davis, who had previously testi¬ 
fied, was recalled and testified as follows: 

42 By Mr. Baker: 


Q. Miss Davis, yesterday you told us, I believe, of your 
training as a nurse, and that you had worked eight hours 
a day for some 35 weeks or something like that and then 
four hours a day; and you said that during all of that 
period of time you had taken no other work, is that cor¬ 
rect? A. That is correct. 

Q. Have you been employed since 1933, the first of May, 
1933, as a charwoman at the Senate Office Building? A. I 


have not. 

Mr. Offutt. I object, if your Honor please. 

A. (continued) 1 have not. I have not. I have a pro¬ 
fession. 1 have been an instructive visiting nurse for twelve 
years in the District; and since that time 1 have been over 
to New York and taken a post-graduating course, and have 
come back here and practiced massage work and also ob¬ 
stetrics; and I am waiting not to get a license to practice 
obstetrics altogether. 


By Mr. Baker: 

Q. Let me ask you this: Have you ever worked in the 
Senate Office Building? A. Never worked in the Senate 
Office Building. 1 have never worked for the Government. 

Q. Have you been doing any other work other than this 
nursing? A. Other than nursing? Not since T graduated, 
from 1919. 

Mr. Baker. Thank vou. 

At this point plaintiff rested her case, whereupon the de¬ 
fendant testified in his own behalf as follows: 

That he has been living at 4517 Iowa Avenue since Jan¬ 
uary 24, 1919, and had been employed in the War Depart¬ 
ment for forty-three years; that on the night in question 
he was on the way to Emergency Hospital, since he belongs 
to fraternal organizations and is always receiving admoni¬ 
tions to visit the sick and he was on the way to see one of 
the men belonging to the organization; after reaching 16th 
Street from Arkansas Avenue, he proceeded down 16th 
Street, that when he reached W Street, there was consider¬ 
able traffic and he, being in line, proceeded down 16th 
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Street: the traffic had slowed up a bit as he continued across 
AY Street on the green light: when the defendant was prob¬ 
ably something less than half a block up north of T Street, 
he saw the green light at Kith and T Streets; he 
43 was traveling at a speed of eighteen miles; there was 

a car twenty or thirty feet ahead of him and there 
» • 

was no chance for any faster driving; there were parked 
cars along the west side of Kith Street, north of T Street, 
and he was maintaining a distance of three or four feet 
from the parked cars and in the line with the car in front; 
when defendant reached T Street, all of a sudden, without 
any notice, an object appeared right in front of his car in 
the })eam of the right headlight: 

Q, And how far from you, would you say? A. Oh, I 
would say—it is rather hard to judge, but I would say it 
was from 4 feet, maybe 5 feet. Between 4 and 5 feet; in 
that vicinity. 

Q. Then what happened after you first glimpsed this per¬ 
son ? A. The minute 1 saw the object 1 immediately applied 
my brakes and almost stopped instantly. 

Q. What happened to the person ? A. Well, in that small 
spa.ee of time, when 1 saw it on the, or 1 might say, in the 
beam of mv right baht, she was struck over bv the left side 
bv the left light. 

» c 

0. Can you tell which direction the plaintiff was going? 
A. It would appear she was going east. 

Mr. Offutt. 1 would object to what it would appear. What 
he saw occur. 

The Court. He is giving his best judgment, 1 suppose. 

The Witness. Yes. 

The Court. He has a right to do that. 

Mr. Offutt. Very well. 

A. (continued) She was moving, though. 

By Mr. Baker: 

Q. And when she was struck by the right headlight, in 
what direction was she thrown? Straight ahead or at an 
angle; and if so, what angle? A. 1 would seem as though 
she was apparently twisted at an angle like that (indicat¬ 
ing). 

Q. Was she thrown straight ahead of your car or not ? 

The Court. lie said she was twisted at an angle. 
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A. A little bit of an angle. I wouldn’t say she was thrown 
directly out in front of my car, because I wouldn't depend 
on my judgment under those conditions to that extent. 

44 By Mr. Baker: 

Q. Xow, Mr. Gutshall, after this accident happened, you 
say that you stopped almost instantly. How far did you 
travel from the time your left headlight struck this woman, 
in feet? A. 1 don’t imagine 1 could possibly have moved 
more than a couple of feet or so. 

Q. Xow, did you follow on through almost to the center 
of the street, your car, the center of T Street after you 
struck her? A. Why, no. 

Q. Did you after striking her back your car up again? 
A. I don't have the slightest recollection of having done 
anything like that. 

Q. What did you do, Mr. Gutshall ? A. Well, I had al¬ 
ready stopped. I got out of the car and 1 walked around 
and took hold of the lady by the left arm. 

Q. Was there anyone else there then? A. Well, they 
were gathering then, hut I couldn’t say just who had— 

Q. Who was the first man as far as you know to come up? 
A. Well, the first man that contacted me directly was the 
taxicab driver. 

Q. And where did he come from, if you saw? A. Well, 
I don't know just from what direction he was at all. He 
just came up to me. 

Q. And did you see his car there? A. No. I didn't see 
it. I don't recall having seen the car. 

Q. What was his name? Was it Mr. Cissel ? A. Mr. 
Cissel. Yes. He gave me his card, bv the wav. 

Q. And following the accident, you say you walked over 
and took Miss Wood by the arm? A. Yes. 

Q. And what did you do? Did you then go on to help 
with her? A. I, with someone else, we kind of assisted her 
to her feet, and— 

Q. What did she say, if anything? A. She said, ‘‘I hope 
mv leg isn't broken.'’ 

Q. What else did you do? A. Well, by that time there 
were several people taking hold of her, and they were tak¬ 
ing her over toward the southeast corner. 
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45 Q. What did you do then? A. Well, there was 
nothing more that I could do, only I stayed there. 
By then the police were on the job, then. 

(,). Did you tell them how it happened? A. Yes. I imag¬ 
ine I c]id in a general way. 

Q. Were you nervous? A. 1 wouldn’t say that I was as 
calm as I am now. That is a pretty tough strain on one, 
running into something like that. 

Q. You heard Officer Orooke testify this morning and an¬ 
other,officer. Did they come up before your car was moved 
at all from where it was after you struck this lady? A. 
Yes, sir. They came up, and 1 didn’t have any control of 
the car from then on. The officers took charge of the car. 
I suggested that 1 move it out of the street, and an officer 
said no, that they would take care of it, or would move it. 

Q., Did you go with them? A. Later on. Not at that 
time. 1 didn't go with them. They moved it over on the 
southwest corner, over in there somewhere, on the Sixteenth 
Street side 

Mr. Baker. You may take the witness. 

(Toss Examination 
By Mr. Offutt: 

Q. Mr. Gutshall, whom were you visiting in the Emer¬ 
gency Hospital ? A. Well, now, I just couldn't venture that 
at all, because l belong to maybe eleven organizations: and 
when 1 attend those organizations, why, all of them have 
sick committees, and when they make their report the officer 
in charge, he simply suggests to the members present that 
if the opportunity presents itself, they should call on these 
brethren; that they enjoy these visits. 

Q. Do you know which one of these many organizations 
of which you were a member you were going to visit the 
brother, that is, which one of the organizations the one in 
the hospital belonged to? A. Xo. I don’t recall that, be¬ 
cause I have been to quite a number of hospitals ever since 
that night. 

Q. You haven't had any more accidents like this? A. 
Xo. 1 don't hope for any more. 

Q. Had you ever visited that same person before this 
night? A. Xo. I don't recall having— 
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Q. When you got on to Sixteenth—you say you jockeyed 
into Sixteenth Street? A. Yes. 

4(> Q. And not going down Sixteenth Street, did you 
have to stop for a light anywhere before this acci¬ 
dent happened? A. Oh, 1 imagine I stopped somewhere 
along, but not being particularly interested in it, it was just 
a case of traveling: and 1 just stopped and moved with 
them and so on. 

( t ). You talked with Mr. Baker a very short time after 
this accident occurred, didn't you, Mr. Baker, who has been 
questioning you ? A. Xo. 

Mr. Baker. Pardon me. 1 see that Dr. Talbot has just 

come in. The only question is whether it would be well to 

put Dr. Talbot on now and continue the cross-examination 

afterwards, or whether Dr. Talbot should be excluded until 

vou finish vour cross-examination. 

* * 

Mr. OfTutt. You ltiav leave him in here, but I think we 
ought to continue the cross-examination. 

Mr. Baker. Do you mind him waiting here? 

Mr. Offutt. If Dr. Talbot has to get away early, 1 will 
be very glad to suspend. 

Mr. Baker. What do you want to do? 

The Court. If the cross-examination won’t be exceed- 
inglv lengthv. 

<7 • C ft 

Mr. Offutt. Xo. 1 have only about six questions to ask. 

The Court. Proceed. 

Mr. Offutt. Six points to cover. 

By Mr. Offutt: 

Q. You don't remember whether you stopped for any 
lights or not ? Is that right? A. Xo. 1 don't. 

Q. Xow, you said in answer to Mr. Baker’s question that 
you were comfortably about 3 feet from the parked auto¬ 
mobiles on your right as you came into the T Street inter¬ 
section ? A. I would judge something like that. 

By the Court. 

Q. You said 3 or 4 feet, as I remember. A. Yes. Prob¬ 
ably between 3 and 4 feet. 

Mr. Offutt. That is right. 

A. (continued) I wouldn’t say exactly, because I haven't 
any way of proving that. 
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By Mr. Offutt: 

47 Q. Xow, you talked to Mr. Baker before the trial 
started, didn't you? A. 1 have talked, as I recall, 

last Wednesday, I think it was. 

( c ). I mean, you talked to him a long while about the case, 
didn't you? A. Xo. I never had the pleasure ol‘ meeting 
Mr. Baker until the beginning here. 

l»y Mr. Baker: 

Q. It was just about last Wednesday ? A. Last Wednes¬ 
day, I think it was. 

By Mr. Offutt: 

Q. Do you know Mr. Topper of his office? A. Mr. Top¬ 
per? Yes. 

0- You talked to him, didn't you? A. Well, I talked, dis¬ 
cussed it with him. Yes. 

( t ), Mr. Topper is in the same office with Mr. Baker? That 
is that same Mr. Topper, isn’t it? A. Oh, yes. He is in the 
same office, but there is a little difference in the space of 
his rooms. 

Q. You said there was a car ahead of you about 25 or 30 

feet as you came toward the intersection of T Street? A. 

I would sav vos. 

• • 

( t ). And this car was in the same lane that you were in’ 
A. 1 was in the same lane that the car was in. 

Q. You were in the same lane that the car was in? A. 
Yes. 

Q. That is, you were following behind that car? A. Yes. 
Q. Do von recall if the light was green when vou were 
about—did you say half a block up? A. Well, some dis¬ 
tance up. It should be inside half a block that it should be 

verv distinctlv seen. 

» * 

Q. Half a block away? You didn't say what the space 
was? A. Well, not definitely half a block. Xo. 

Q. Well, less than half a block? A. Well, 1 would say 
yes. Inside of half a block. 

By the Court: 

48 Q. As 1 understand it, after the car which was, 
you said, 30 feet ahead of you, passed the corner, the 

north corner of T Street and Sixteenth Street, there was 
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not anything between you and that crossing which would 
obstruct your vision; is that correct? A. I think that is 
correct. 

By Mr. Offutt: 

Q. And that car was gradually outdistancing you, was 
it not ? A. Well, ves. 

Q. Going a little faster than your car? A. Ves. 

Q. When did you first notice that car which was 25 or 30 
feet ahead? When vou noticed that the light was green? 
A. Xo. Xot when I noticed that the light was green, be¬ 
cause we were rather closer then. 

Q. T think vou said vou were half a block awav when vou 
noticed the light was green? A. That is, I was that dis¬ 
tance behind the car, the traffic, that one car. There may 
have been several cars there then. But when T got to T 
Street, perhaps this car, the driver of this car, anticipating 
a change of light, had probably increased his speed some¬ 
what more than I had, because he was awav from me bv 
probably that distance. 

Q. Did vou see the car drawing awav from vou that was 
ahead, or are you just speculating? A. 1 am not speculat¬ 
ing, because— 

The Court. He is giving his best judgment. 

A. (continued) I am giving my best judgment in the mat¬ 
ter. I could see there was a car there. 

By Mr. Offutt: 

Q. You are telling us what probably he did on this occa¬ 
sion. A. I say, probably he increased his speed. 

Q. When you said that all of a sudden there was an ob¬ 
ject appeared in your right, in the beam of your headlight, 
do you mean the beam of your right headlight? A. Yes. 
I mean, there isn't so much difference in the right and the 
left, of course. But when T saw this object, it was just in 
my right beam, loomed up. She loomed up right in that 
right beam. 

Q. Now, did you see your car hit that object? Did you 
see what part of your car hit that object? A. I imagine it 
was the headlight. 
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Q. You sav vou jammed on vour brakes as vou saw this 
object appear in front of your car? A. I tried to 
41) stop the car the minute 1 saw this object. 

Q. Did you pull the car either one way or the 
other ? A. Xo, I didn't. There was no time to do anything 
like that. 

Q. You didn't pull it one way or the other, did you? A. 
Xo, sir. 

Q. And at that time you were 4 or 5 feet away ? A. Yes. 

Q. Would this be a safe distance—no further than from 
the edge of this— A. That would be all— 

Q. That is about the distance? A. That is about a fair 
estimation of the distance. Of course— 

Q. I mean, that is an approximation of it? A. Approxi¬ 
mately. The moment— Those things happen momentarily. 
You can't take in all the situation, the various things. 

Q. Xow, you say she was twisted at an angle. Did you 
see where she fell in the street? A. I saw her fall, but 1 
couldn't—I couldn't go out there and mark where she fell. 

Q. But she went out toward the center of the intersec¬ 
tion ? A. She went over a little bit from what would be the 
direct— 

Q. Went over the line indicated there ? A. Just like that 
(indicating). 

Q. Was she then just about the center of the intersection, 

when you went out to see what you could do to help her? 

A. She was somewhere in that vicinity. I just couldn’t tell 

vou. 

• 

Q. Xow, Mr. Gutshall, you remember when you came to 
my office on June 2nd in answer to a subpoena, and the 
deposition was taken ? A. Yes. 

Q. At that time this accident was fresh in your mind, 
wasn't it? A. Probably was. 

Q. I mean, June is half the time between now and when 
the accident happened. Xow, at that time do you remem¬ 
ber this question and answer? You were under oath then, 
like you are now? A. Yes. 

Q. A formal hearing. 

50 “Q. Where were you going? A. I don't recall for 

the minute where I was going, but I was going down 
Sixteenth Street. I was going downtown. 
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“Q. Where had you last stopped:’ A. 1 hadn’t stopped 
after I left home, only perhaps at a light coining along 
down through the course of travel. 

“Q. And your home is where? A. 4517 Iowa Avenue, 
Northwest. 

“Q. Mav I ask vou again, do vou recall where vou were 
going at the time? A. I don’t know. 1 just can’t think of 
that. I was going to call on someone. 

‘"Q. Were you due there at anv particular time? A. 
No.” 

Is that right? A. Yes. 

Q. Were those the correct questions and answers which 
you made on that occasion? A. 1 made them on that occa¬ 
sion. Yes. 

Q. You say you were going to Emergency Hospital ? A. 
Yes. 

Q. This accident happened at 7:20 or a little after 7? 
A. Something after 7. Yes. 

Q. This person that you were going to see—was that per¬ 
son in a ward or in a private room? Do you remember 
that? A. Well, I haven’t—when—what do you mean? In 
connection with vour answer ? 

Q. Yes. Xo. 1 am asking you as a fact, was it a ward 
or a private room? A. I don’t think it was in a ward. I 
am quite sure he was not in a ward. I am sure of that. 

Q. And you can’t tell us who it was? A. Xo. 

Q. Or what organization he belonged to? A. Well, I 
know it was one of the organizations. 

Q. One of the eleven that you belong to? A. One. They 
are all, nearly all, one body— 

51 The Court. If he cannot tell who it was, that he 
visited, you can understand that, he belonging to 
eleven organizations. 

The Witness. It is nevertheless a fact, unfortunately. 
Bv Mr. Offutt: 

Q. Do you remember this question and answer: 

“Q. What was the speed of your car just prior to the 
Collission? A. About 18 miles.” 

A. Yes, sir. I would say that is the maximum. 

Q. “Q. And when did you first see the woman who was 
in collision with vour car ? A. When she was right directlv 
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in front of the ear and perhaps 6 feet in front of the car." 

A. Now— 

Q. Is that what your answer was on that occasion? A. 
On that occasion, ves. 

Q. In June. Back in June. A. Well, she could be in 
front of my car and still be in my beam. 

Q. Well, I am not— A. Oh, I see. 

Q. —debating with you. I am just asking if that isn't 
correct. A. Yes. She had to be in front of my car. 

Q. And by the way. this was—you read this over before 
you signed it and executed it before the notary? A. I im¬ 
agine I did. I am quite sure. 

Tlie Court. Will you read that answer to me again? 

Mr. Offutt. “A. When she was right directly in front of 
the car and perhaps 6 feet in front of the car." 

The Witness. Well, I think that— 

By Mr. Offutt: 

Q. I mean, that is correct, isn't it? A. That is correct, 
but didn't I— I didn't leave that definitely 6 feet, 1 think, 
at the time. I think I suggested that it might be less. 

Q. Well, maybe you did. I don't have the original of 
this. It is not on this copy. A. I think that I said I 
52 wouldn't make it definite, because I hadn't anv wav 
of making it definite—no measurements. 

Q. You had your headlights on on this occasion, didn't 
you ? A. Oh, yes. 

Q. And you had the proper lights? You could see 200 
feet in front of you ? A. Yes. 

Q. Xow, see if this isn't correct: 

■‘Q. What was the light at the intersection, the travel 
light? A. The light was green. I was traveling on a 
green light. 

“Q. When did you first notice the light was green? A. 
When I got to it. I hadn't been held up for a light. I was 
just moving along in a traffic light.” 

Mr. Baker, “traffic line.’’ 

Bv Mr. Offutt: 

Q. (continued) “traffic light.” I beg your pardon. That 
is correct, isn't it ? That is what you said on that occasion? 
A. Yes. 
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Q. And your recollection was fresher then than it is 
now? A. Yes. 

Q. “Q. Was there any traffic immediately in front of 
vou ? A. There were cars ahead of me, ves. 

“Q. How many cars were ahead of you? A. 1 don’t 
know. There might have been a half dozen. There might 
have been more. It would bo hard to figure how many cars 
were ahead of you.'” 

And then this further question: 

“Q. Where was your car with reference to the center of 
Sixteenth Street? A. I was perhaps 20 feet, maybe 25 
feet, and not over 25 feet from the west curb: and I was 
going south.” 

That is what you answered on that occasion, isn't it? A. 
That is right. I was referring to my left wheel. 

Q. Referring to your left wheel? A. Yes. In the driver's 
seat. 

53 Q. Referring to vour side of vour car? A. Yes. 
Q. From the west curb? A. Yes. 

Q. In other words, here is the west corner (indicating)— 
A. Yes. 

Q. —and you were referring to the outside or left wheel 
of your car that was 25 feet from this curb? A. Well— 
Q. 20 or 25 feet ? 

By the Court: 

Q. Did vou sav that at the time indicated to Mr. Offutt? 

A. I might have said, “more or less.*' 1 didn't say—I 

couldn't sav delinitelv, because there wasn't anv wav for 
• • • * 

me to determine definitely what that distance was. But it 
is an estimate, a mental estimate, made at that time and 
under those conditions. I was driving comfortably a few 
feet, between 3 and 4 feet, from the car which was parked, 
the car line which was parked: and I just said— 

By Mr. Offutt: 

Q. Just a minute, Mr. Gutshall. I merely asked you, 
did you say that on June (>th, when the deposition was 
taken? A. I probably did. 

Q. That is all I want to know. 

Here is your answer: 
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“Q. How far was the woman from the front of your car 
when you first saw her? A. It looked as though she was 
probably 6 feet. 1 wouldn't say definitely (5 feet—5 or 6 
feet, whatever vou could estimate over the front of vour 

7 • » 


A. Yes. 


Q. ,“Q. Was she standing still or moving? A. 1 don't 
know. She just appeared to loom right up there from some 
place. 

‘‘Q. What is your best recollection as to whether she 
was standing still or moving? A. My recollection is that 
she was sort of in motion when I saw her. 1 don't know 
what it was all about. It was a dark object, and it came 
right in front of me. I immediately clamped on my brakes. 

“Q. How far did your care go before it stopped? 
54 A. I don't think it moved 2 feet. I don't think 
it moved at all.” 

Xow that is correct, isn't it? A. Yes. 

Q. “Q. State whether or not she was on the crosswalk. 
A. I don't know about that. 

“Q. What is your best recollection? A. She was some¬ 
where in the vicinitv, I would sav of the crosswalk." 

That is correct, isn't it? That is what vou said? A. Yes. 

Q. Then this other question is here. See if this isn't 


correct: 

“Q. And what happened to her after the impact ? A. She 
fell to the street. 

“Q. And what part of the street did she fall to ? A. Di¬ 
rectly in front of my car, as I recall." 

That is what you said on that occasion, isn't it? A. Yes. 

Q. Just one other. Listen to this, Mr. Gutsliall. See if 
this isn't what you said on that occasion, on June 6th, of 
this year, when this deposition was taken: 

“Q. Was there any moving traffic between"— 

This is in the middle of page 5, Mr. Baker. “Was there 
anv moving traffic between Corcoran and T Street as vou 
approached T Street?” 

Corcoran Street is the first little street right above T 
Street, a little street that runs into Sixteenth? A. I recall 
the street, but I don't recall the name of it. 

Q. Is that the street that runs in there? A. Yes. 
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Q. That is the street you had in mind when you answered 
this question, isn't it? A. Yes. 

Q. “A. I had been in a line of traffic from the beginning 
of the period when I struck Sixteenth. 1 was in line with 
the traffic all the way. It was the President's Ball that 
night, and there was unusual traffic there. 

55 “Q. How far ahead of you after you reached T 

Street, just prior to the collision, was the next car, 
the nearest car going south in the line of traffic’" 

Mr. Offutt. I won’t read the objections. 

Mr. Baker. 1 think you should. 

Q. (continued) ‘‘Mr. Topper. I object." 

Mr. Baker. It is all in answer to your question. 

Mr. Offutt. Yes, your Honor. There is an objection 
there. Do- you still stand on the objection? 

Mr. Baker. Xo. But 1 want you to read it. 

By Mr. Offutt: 

Q. (continued) “A. I was in a line of traffic. Whether 
the next car was one car ahead of me, whether it was one 
and a half cars ahead of me, I don't recall. T was simply 
in the line of traffic. 

“Q. Were you looking at the intersection as you ap¬ 
proached it to see if any pedestrians were in the street? 
A. With the traffic ahead of me, it would be pretty hard 
for me to see the intersection before 1 arrived at it." 

Those are the correct questions and answers that you 
made on June Gth, are they not? A. Yes, sir. 

Q. Xow, having in mind what you said on June (ith, about 
the distance you were from the west curb, and the state¬ 
ment which you have just made, that your car was 3 or 4 
feet from the parked cars at the curb as you came down 
Sixteenth Street, which of those two statements is the ac¬ 
curate one, now that von have known that there were two 
different ones—the one that you made on June Gth or the 
one that vou made todav? A. Well, if von take into eonsid- 
e rat ion the width of a car—I don't know exactly what it 
is: I don’t know whether it is G feet or 7 feet—if you take 
that— 

Q. Can you answer yes or no? Then you can explain it. 

A. I would sav that the statement I made reeentlv would 
• • 

be more correct than the one that I had made a while back. 
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Q. Is that because vou think vour recollection is better 
now than it was then, or because of some other reason? A. 
Well, I would say that having traveled up and down Six¬ 
teenth Street a number of times since, and you can never— 
1 could never get that corner out of mv mind—in coming 
along at a reasonable, a comfortable distance from the 
parked cars, led me to believe that I was about where I said 
I was—20 feet or— 

56 Q. 20 or 25 feet? A. In that vicinity or some¬ 
where. 

Mr. Offutt. That is all. Thank you very much. 

Mr. Baker. Thank you, Mr. Gutsliall. 

(Witness excused.) 

Whereupon Dr. John A. Talbot testified on behalf of the 
defendant as follows: 

That he is a practicing physician and surgeon in the Dis¬ 
trict of Columbia, having graduated in 1905 from George 
Washington University, went into the United States Armv 
in 1917 and graduated from the Army Medical School in 
1917, mobilized a special bone and joint hospital at Camp 
Crane and remained a year overseas, is on the staff of 
Georgetown, Columbia, Children's, Garfield and Gallinger 
Hospitals; witness examined plaintiff on November 2nd at 
her home in the presence of Dr. Fisher: 

The onlv thing of note in the examination, aside from the 
operative scar, that was well healed, was a very definite 
limitation in motion in the flexion in the left knee. That 
was limited to an angle of approximately about 90 degrees. 
Extension was to the normal limit. 

Q. Doctor, may I interrupt there so as to be sure that we 
are right about that? Vou say “flexion to 90 degrees." 
Do you mean that position (indicating) ? A. That is the 
position. 

Q. And that leg can be brought back to that position (in¬ 
dicating) ? In other words, that is the arc that is now pro¬ 
hibited? Is that correct? Q. That is correct. 

Q. And when you say that the extension was normal, you 
mean that— A. The leg can be fully extended to 180 de¬ 
grees. 

Q. Just as it would be in standing? 

Yes. 


A. In standing. 
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Q. Continue, Doctor. A. There was a moderate degree 

of muscle atrophy, what we call muscle atrophy, of the 

thigh and calf from disuse and from fixation. Perfectly 
' * 

normal. 

57 By the Court: 

Q. What ? A. Fixation. A perfectly normal thing. That 
happens when a leg or an arm or an extremity is not used 
in a normal way. 

1 gained from her the information that she was walking 
around the room without any aid: but that when she went 
out in the street she used her crutches. 

I spoke to her about this, and it was my impression that 
she did this because of timidity; that she was still a little 
hit afraid of this leg, and she used crutches when she went 
out on the street, but that she walked around the room with¬ 
out any support. 

Xow. as I saw her, her chief disability lav in the inabalitv 

• • • 

to fully flex the leg at the knee joint. It was limited, as I 
say. to a right angle with the thigh. Other than that there 
were no other things of importance to be noticed. 

By Mr. Baker: 

Q. Did you notice the condition of the ankle. Doctor? 
A. The ankle? 

Q. Yes. A. I made no note of the ankle, sir. I don't— 
(). Did she claim anv stiffness in the ankle? A. There 

v • 

was no complaint of that. Her chief complaint to me was 
that her knee was stiff. 

Q. Xow, Doctor, assume that Grace Wood had been a 
cook in a family on Massachusetts Avenue for some eight 
years last past, will you give us your forecast, your prog¬ 
nosis. as to what you think she could do not, if anything, 
and what you think she can do in the future, considering 
that she is 70-odd years old? A. Well, as I say, when I 
saw her the first part of this month, the only disability 
noted, and the one chief complaint, was stiffness and lim¬ 
ited motion of the knee. I felt that she should certainly go 
back and attempt her job. It is not a case of climbing lad¬ 
ders, and a great deal of activity there, as a mechanic or a 
laborer; and I felt that she could carry on the duties of a 
cook, and certainly she should try it, anyway. 
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I felt at the time, and still do, that she was somewhat 
timid about trying to use this leg-; and I felt that functional 
use was indicated. 

O. When vou sav “functional use," Doctor, what do you 

v ♦ • * 

mean.' What way was it indicated.’ A. Well, ordinary 
walking in tin* daily tasks and moving about: gradually 
getting away from support, in order to build up the muscles 
of the leg. 

And 1 felt, too, that there was a possibility that she might 
increase the Hexion of this knee joint, although that was 
, problematical on account of her age. 

58 i Q. Doctor, in your experience how many eases of 
a double fracture, that is, a fracture of the tibia and 
fibula, have you personally treated? A. I couldn't answer 
that, sir. 

Q. Well, is it in the dozens? A. It is in the thousands. 

( t >. Is there in this case. Doctor, anything to make this an 
unusual fracture or a case where we may look for more than 
the ordinary trouble as a result of the fracture? A. The 
only unusual—and that is not unusual. We occasionally see 
these cases where there is an oblique fracture, as I under¬ 
stand this was, where it is almost impossible to approxi¬ 
mate them perfectly without going in and operating. And 
that was done, in order to approximate the fragments in 
good position. 

And that really is not unusual, except that, oh, a certain 
percentage of them—I cannot state the exact percentage, 
but a certain percentage of the cases—we have to openly 
reduce. Aside from that there was nothing to make me be¬ 
lieve that there should be any complications one way or 
another in regard to the case. 

Certainly I felt at the time 1 examined her that union was 
firm, there was no delayed union about it: and that there 
was nothing to complicate things except that in a woman 
of her age it would necessarily be somewhat delayed in get¬ 
ting back into function. 

Q. Doctor, so far as you know, is there any reason today 
why the plaintiff could not sit in an ordinary chair or walk 
from the chair to that stand? A. Well, I don't quite under¬ 
stand. 

Q. Is there any reason, in other words, why the plaintiff 
should be confined to a wheel chair? A. Well, unless some- 
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thing lias happened to her since I saw her on November 
2nd. She was in an ordinary chair then. 

Mr. Offutt. There is no testimony that she was confined 
to a wheel chair at present. 

Mr. Baker. I submit, if your Honor please, that that is 
a proper question in view of the fact that the plaintiff has 
come into court for two days in a wheel chair. 

The Court. It is a close question. With a woman of her 
ago and in her admitted condition, even in this position, it 
seems to me that she would be much more comfortable to 
come to court here in a wheel chair than otherwise. As I 
understand counsel on the other side, he simply secured the 
wheel chair in order to make her comfortable. 

Mr. Offutt. That is correct. So that there would be no 
chance of her slipping in the hall. 

The Court. I don’t think it is a matter of malingering. 

Mr. Baker. No. I am not contending that. I am 
merely— 

50 The Court. I don’t think under the circumstances 
that the question is admissible. I sustain the objec¬ 
tion. 

Mr. Baker. Your Honor will allow me an exception? 

The Court. Of course. 

By Mr. Baker: 

Q. Doctor, vou sav Dr. Fisher was with vou— 

The Court. I want to call attention for the purpose of 
the record to the undisputed testimony in this case that this 
plaintiff definitely suffered a very severe shock, that she 
suffered from anemia, that she has a lagging heart: and 
that condition is contrasted with a condition that she never 
lost a day from her work, and at her age. I am trying to 
take all those circumstances into consideration, and I rule 
that there is nothing improper for counsel to provide a 
wheel chair for her to sit in in court here. 

Mr. Baker. May I suggest to the Court that T am coming 
to the question of those further alleged injuries— 

The Court. Thev are alleged* bv a verv highly skilled 
physician. 

Mr. Baker. By Dr. Fisher. 

The Court. No. By Dr.— 

Mr. Offutt. O’Donnell, i 
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The Court. Vos. O'Donnell. 

Mr. Offutt. And Dr. Gray. 

The Court. Vos. And Dr. Gray. 

Mr. Baker. 1 have no question as to that. I am coming 
to that, it* your Honor please. But T am— 

The Court. T understand that one of the functions of the 
Court is to try to prevent extraneous matters from coming 
into a case. And in this particular case under the circum¬ 
stances as they appear it seems to me that to drag into the 
case the question of this old lady, who is brought in here 
in a wheel chair, is not in the interest of justice. And there¬ 
fore 1 sustain the objection. 

Mr. Baker. Vour Honor has allowed me an exception? 

The Court. Ves, sir. 

By Mr. Baker: 

Q. Doctor, on the occasion that you made this examina¬ 
tion with Dr. Fisher, did you find evidence of what he 
termed a lagging heart? A. I didn't examine her heart. 

Q. Was there any statement made to you by the plaintiff 
or by him that she had a lagging heart? A. Xo. 

60 Q. Was there any statement made to you by the 
plaintiff or by Dr. Fisher that she had any difficulty 
with her lungs? A. Xo. 

Q. Was there any statement made to you by him or by 
her that she had any difficulty indicated by what we com¬ 
monly term anemia? A. Xo. 

Mr. Baker. If your Honor please, I want to call atten¬ 
tion of the Court to the declaration filed in this case, or 
complaint, in which there is nothing said with reference to 
any anemia or trouble with the lungs or this matter that 
vour Honor mentioned a moment ago. 

The Court. Lagging heart, you mean? 

Mr. Baker. Lagging heart. 

The Court. That was the language that the doctor used. 

Mr. Baker. T appreciate it, but I am going to ask that in 
view of that the Court determine that there is no sufficient 
basis to sustain any evidence of that kind. There has been 
nothing alleged in the complaint to sustain it. 

The Court. T haven't read the complaint. 

Mr. Offutt. If your Honor please, may I just read it? 
I think we can clear it up very easily. 
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The Court. Very well. 

Mr. Offutt. In the first place, Mr. Baker, I think, is com¬ 
ing in at a late date to ask for particulars specifically as 
to exact injuries. 

The Court. He didn't make his objection at the time, 
and therefore it is too late, anvwav. 

Mr. Offutt. That is right. But we have a statement here, 
if your Honor please, like this:— 

The Court. Just a minute. In order to have an objec¬ 
tion. to have a basis for an objection, the objection has to be 
made at the time of the introduction of the testimony, and 
not later. The testimony about this lady's condition was 
given yesterdy, and there was no objection to it. But I 
will hear you, Mr. Offutt. 

Mr. Offutt. That is the "round upon which I first men¬ 
tioned it—that lie comes in too late. He should have done it 
sooner. It is not seasonably made. 

And further, my complaint says: 

“Plaintiff suffered and will in the future suffer great 
physical and mental pain and anguish, a severe sprain and 
strain of the back and hip, a comminuted oblique fracture 
of the left tibia and fibula, with some displacement of the 
malleal fragments of the bone, and was obliged to undergo 
an open reduction operation, on, to-wit, February 8, 1930, 
with the insertion of Sherman plates, in an endeavor to 
correct the injury which she sustained. The plaintiff has 
been and will in the future be unable to engage in her em¬ 
ployment and as a result of said injuries as afore- 
61 said, plaintiff has been permanently disfigured, 
scarred and crippled, and her health has been per¬ 
manently impaired.” 

The Court. Ordinarily— 

Mr. Offutt. Here is the next one. 

The Court. Proceed. 

Mr. Offutt. —which will cover the whole thin", I think. 

“Her health has been permanently impaired, and she has 
been and will in the future be confined to her home and the 
hospital a Ion" period of time, plaintiff has suffered and 
will in the future suffer pain and discomfort,”— 

That just covers the other—“And the plaintiff was ren¬ 
dered permanently sick, sore, lame and disordered.” 

I think that will cover everything. 
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The Court. Well, unless the rules of pleading are dif¬ 
ferent in the District than they are in the jurisdiction that 
the Court knows about, the allegations in the complaint 
would he sufficient to cover the testimony which was given 
bv the phvsicians vesterdav. 

Mr. Baker. .1 feel so definitely to the contrary, your 
Honor, that 1 am going— 

The Court. 1 am not an expert on pleading in the Dis¬ 
trict and 1 am not questioning that fact, but I do say this 
most positivelv: that that testimonv went in vesterdav with- 
out objection, and it is too late to make objection now. 

Mir. Bakin’. I am going to ask your Honor now to strike 
it, admitting that I went in. and I was not sufficiently cau¬ 
tious with reference to the allegations of the complaint. 
Certainly there is nothing in that complaint to put us on 
notice so that we could ask the doctor. I could have asked 
Dr. Talbot in making his examination to look at the heart. 

The Court. The Court has no means of knowing at this 
time what he was sent there to do. The assumption, as far 
as the (Mart knows, is that the doctor was sent there as an 
orthopedic surgeon to examine that leg; and if that is so, 
there would Ik* no reason why anybody should call his at¬ 
tention to anything. 

Xow. I don't know. You haven’t brought anything out to 
raise the question as to whether he was sent there for any 
other purpose than as an orthopedic surgeon. 

By Mr. Baker: 

Q. Doctor, were vou sent there bv me to make a general 
examination in conformity with the allegations of injury 
in this case? A. I was sent there to examine a patient 
who had suffered a fractured leg, to determine the amount 
of disability that this individual had as a result of this frac¬ 
tured leg. 

The Court. That is what 1 thought. That is exactly what 
the Court supposed. 

62 Mr. Baker. If your Honor will pardon me. The 
Doctor has not finished. 

A. (continued) My attention, of course, was entirely 
with the deformity, if any, and with any limited motion 
or any disability referable to this fracture that the in¬ 
dividual had suffered. 
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By Mr. Baker: 

Q. Doctor, did you talk with the plaintiff and with Dr. 
Fisher to determine whether or not there were any other 
complaints or any other injuries? A. I did, sir; and the 
only chief complaint that the plaintiff mentioned or the 
doctor mentioned was the stiffness in the leg and a certain 
amount of timidity that she had in using the leg on the 
street. 

Q. Did Dr. Fisher or the plaintiff, either one, say to you 
anything about a faltering heart, if that was— A. That 
was not mentioned. 

Mr. Offutt. 1 object to that. T don’t—T withdraw the 
objection. 

Bv Mr. Baker: 

* 

Q. Did Dr. Fisher or the plaintiff tell you anything about 
anemia ? A. No. 

Q. Or about any difficulty with the lungs or about her 
using baume anelgesique? A. Xo. 

(,). Did vou hear anvthing about anv brush burns or 
bruises in addition to this fractured leg that resulted from 
the accident? A. I can recall nothing about that. 

Q. Did Dr. Fisher or the plaintiff say anything to you 
about any nervous shock from this accident ? A. The only 
statement in regard to any nervous shock or any nervous¬ 
ness that this individual sustained was the fact that she 
was a little timid about using the leg on the street. 

By the Court: 

Q. Vou don’t, of course, I am sure, Doctor, mean to say 
that a woman 70 years old, who was struck by an automo¬ 
bile and knocked, according to the testimony in this case, 
through the air several feet, did not in all probability suf¬ 
fer a severe shock? A. 1 certainly don’t, your Honor. The 
question was whether T had noted or anything was said 
about nervousness or shock at the time T examined her. 

There is always shock about fractures, and tliev increase 
• • 

according to the age and the severity of the injury. But as 
1 recall, the question was whether there was anything said 
about shock or nervousness at the time T examined her. 
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Bv Mr. Baker: 

63 Q. And did you find anything. Doctor, to indicate 
now that there is any nervousness or aftermath of 
shock such as would ordinarily come from an accident' 
A. Xo. I did not. 1 found her most cooperative, and we 
chatted along very, very well. She was my kind of folks. 
We got along very well together. I didn't see anything 
about any nervousness. 

Q. Did von make anv suggestion to her, Doctor, about 
resuming her work? A. 1 don’t remember that, sir. 1 
can't remember that. 

I am positive, however, that her—that in our discussion 
1 told her to try to get away from the crutches and to use 
the leg. I think Dr. Fisher corroborated me in stating that. 
Me said she would get rid of her timidity quicker if she 
left the crutches off. 

Q. Did Dr. Fisher or the plaintiff say anything to you 
about the plaintiff having mental lapses? A. About having 
what ? 

Q. Mental lapses. A. Xo. There was nothing said about 

anv mental condition bv Dr. Fisher. 

• • 

i}. Did you make any inquiry as to how many visits Dr. 
Fisher had made to the plaintiff or she to him? A. Xo. 
I did not. T asked what he had been doing. 

Q. What did he sav? A. Tie said he had been givini: 
palliative diathermv. 

• ! * m * 

( t >. What does that mean? A. Palliative—we use dia¬ 
thermy. palliative. That is a form of electrical heat that 
we use on .joints many times. Palliative is something that 
you give generally just to keep things going along a little 
bit. It is a little difficult term to describe. 

But I obtained the impression from Dr. Fisher that ho 
had given a few diathermy treatments on the knee, evi¬ 
dently with the idea that it would probably help the pain 
in the knee joint and also increase the motion in the joint. 

Q. Did he tell you when those treatments started? A. I 
don't remember that. I think he told me—in fact, he did 
loll me that he saw her on the 1st of March, and that she 
had begun to bear her weight in August. 
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Xow, that was the only statement, and the statement in 
reference to the palliative diathermy was the only thing 
he said. 

Q. Dr. Fisher is a general physician, is he not, a general 
practitioner? A. I think he is. Yes. 
f>4 Q. (’an von state whether it is a custom for a gen- 

eral practitioner treating this patient over a period 
of some months, and then having made a certain number 
of visits to her and she to him, to make a charge without 
any reference whatever to the number of visits that he has 
made to her or she to him? A. Do I get the question, in 
regard to a record on the patient ? 

A. Yes. Divide that into two questions. Does a gen¬ 
eral practitioner in the regular course of his work keep a 
record of the visits that he has made to a patient or a 
patient to him? 

Mr. Offutt. I object to an orthopedic specialist— 

The Court. I sustain the objection. 

Mr. Offutt. If we had asked the doctor— 

The Court. The objection is sustained. 

Mr. Baker. Your Honor will allow me an exception'? 

The Court. Certainly. 

By Mr. Baker: 

Q. Doctor, are you thoroughly familiar with the practice 
of a general practitioner here in Washington as to how they 
keep their records and so forth ? A. Well, I know that doc¬ 
tors keep records. Yes. We all so. 

Q. Do they all keep records of the number of visits which 

they make and the patients make to them ? A. It is cus- 

toma rv. 

% 

Q. And do those records customarily enter into the 
amount of the bill that is ultimately charged for the work? 
A. Well, it does in manv instances. Thev sometimes— 
certainly in surgical work many times the whole thing is 
lumped, the operation and the after care is lumped. But 
ordinarily it is customary to have a record, because patients 
as a rule will wish an itemized statement of things, and we 
have to be able to give them. 

Mr. Baker. You mav take the witness. 

* 
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Cross Examination 
Bv Mr. Offutt: 

Q. When you send a bill, Doctor, do you list the items, 
the number of visits that you have made and all that sort of 
thine, ? A. We do in certain instances. 

Q. Do you as a general rule? A. As a general rule, for 
private patients— 

The (’ourt. It seems to me—Exocue me. Doctor. 
65 It seems to me that both sides are going a long way 
away from this case. The physicians, so the testi¬ 
mony shows, treated this patient as a charity patient. Xo 
bills were rendered until they were informed that there was 
probable liability. If there was liability, they took the posi¬ 
tion that, if it was somebody else's fault, they should render 
bills, 

That is all there is in this case about these bills up to this 
time, and the Court thinks it a mistake to continue to inter¬ 
ject these bills into this case, because they have nothing to 
do with it directly: and there is no impropriety in what the 
doctors did, in the Court's opinion. 

Mr. Baker. Mav I suggest to vour Honor—I am sorrv. 
Xever in my experience have I had the conflict with the 
Court that I have had in this case, and I apologize if it is 

mv fault. 

• 

But my theory of the situation is that the bill rendered 
by Dr. Fisher may well be considered to be excessive in 
view of the plaintiff's own statement that lie visited her 
during March and April, that she went to him—pardon me 
—that he went to her during March and April about every 
other week: and that in August, when she finished at Gal- 
linger, she then went to his office two or three times a week: 
but the doctor stated that his bill for $M9G was based on the 
fact that he was making a Hat charge of $50 a month, 
whether he visited her, or whether she visited him, without 
any record whatsoever as to the number of visits that he 
made. 

The Court. That is not my interpretation of his testi¬ 
mony. He certainly saw her a number of times, especially 
in the spring; and that later he didn't go quite so often. 

His testimony, of course, did not agree with hers. He 
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felt that the reason for that was that in her condition she 
had lapses of memory. 

Of course, that might be. I don't know. You can argue 
to the jury when you get ready to do so whether his bill is 
excessive or not. 

But the thing that I criticize, the thing that must be 
stopped in this case, is to continually drag these bills into 
the case, because it is in the nature of drawing a red herring 
across the issues. The issues are two: First, whether or 
not the defendant is legally liable to the plaintiff for the 
injuries that she has suffered; and, second, the amount of 
the injuries. 

Xow, those are the only major issues; and the question 
whether this bill should have been $200 or $396 is a com¬ 
paratively small matter. 

Mr. Baker. May I say— 

The Court. There has been too much said about it al¬ 
ready. 

Mr. Baker. May I respectfully say this to the Court, and 
I say it in view of the fact that I have practiced in this 
court for about 25 years; that the question of how much is 
to be paid in this case for medical services or otherwise is 
a vital question; and we have, may it please the Court, the 
right to bring that out. 

The Court. Yes, and the Court has allowed you to do it 
until the Court is satisfied that it has been overdone; and 
therefore the Court has got to stop it. 

Mr. Baker. I only say to your Honor that I ask your 
Honor for an exception. 

66 The Court. You don't need any exception about it 
at this time. You ask your questions and the Court 
will rule. 

Mr. Baker. I ask an exception because of your Honor's 
refusal to allow me to go ahead in that direction, because 
of your Honor’s attitude throughout the case. 

The Court. Well, of course as far as the specific question 
is concerned, the witness was being questioned by Mr. Off- 
utt at the time; not by you. 

Mr. Baker. As I said— 

The Court. As far as the general exceptions to the 
Court’s attitude is concerned, the Court has studiously re- 
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framed from doing anything which would not permit either 
side the fullest opportunity to offer all possible evidence. 

Mr. Maker. Mav I suggest to vour Honor that what 1 re- 
for to principally is your Honor's frequent comments 
throughout this case comparable to nothing that has ever 
occurred in my experience before. 

The Court. Well, the Court feels that in view of your 
statement, the Court will say that in its opinion the state¬ 
ment is entirely improper and is a statement that should 
not have been made. There is nothing to warrant such a 
statement, and that the Court has given each counsel every 
opportunity to present every possible aspect of the case 
that would throw any light upon it. 

The Court further says this: that it is the Court's duty 
absolutely to prevent extraneous matters from coming into 
a case which may tend to divert the jury's mind from the 
real questions. It is upon that basis that the Court has 
acted. 

The Court will also sav that the Court practiced activelv 

for thirty-five years: and at the time the Court was elected 

to Congress in 1920 it was known that he tried more cases 

than anv lawver in Marvland of his age: and the Court 
• • • » 

knows that there has been no impropriety by the Court in 
this case, and thinks that counsel for the defendant is mak¬ 
ing a great mistake to make such an assertion. 

Now, the discussion has proceeded far enough; and there 
will be no further discussion on that, about that matter. As 
questions were asked, they will be ruled upon. 

Mr. OfTutt. Shall T proceed, if your Honor please? 

The Court. Proceed. Yes. 

By Mr. Offutt: 

Q. Dr. Paul J. O'Donnell is in your office, isn't he? A. He 
is one of mv associates. Yes. 

Q. You talked with him about this case? You knew that 
he performed the operation, didn't you? A. I didn't know 
until the day that I examined the patient that he had oper¬ 
ated on her. 

67 Q. You did talk with him, didn’t you? A. I talked 
to him afterwards. Yes. 

Q. There are certain things about an operation which you 
surgeons can recognize, some little trademarks in the man- 
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nor in which it is performed, isn't there, the manner in 
which an incision is sewed or sutured? A. Xo. I would hate 
to pick out a surgeon by a scar. I don't believe you could 
do that verv well. 

Q. Did you recognize the work of Mr. O'Donnell? A. Dr. 
O’Donnell ? 

Q. Pardon me. Dr. O'Donnell. A. Xo. I did not. 

Q. But you did learn that it was his work? A. I learned 
later that he had attended her. Yes, sir. 

Q. Doctor, in your experience as an orthopedic specialist, 
you know that a patient To years of age does suffer a great 
nervous shock in an injury of this kind? Isn't that true? 
A. 1 stated, I think, that on the direct question, that an in¬ 
dividual of this age with an injury of this type necessarily 


would have shock: bound to. Yes. 

Q. When you went to make this examination, Dr. Talbot, 
you were only called upon to make the examination to deter¬ 
mine what disabilitv Miss Wood had suffered bv reason 

• • 

of the fractured leg? That is right, isn't it ? A. Are you 
answering this question or do you want me to answer it? 

Q. Can you answer that yes or no? A. I can't when you 
ask me a double question. 

Q. Lot us see if you can. 

The Court. Let me say that no witness in my court will 
ever have to answer specifically yes or no. 


By Mr. Offutt: 


Q. Answer any way that you want. 

The Court. 1 can imagine nothing sillier. T have always 
in all my practice felt that courts that ruled that witnesses 
had to answer yes or no ought to have been impeached. 

Bv Mr. Offutt: 

Q. Just answer any way that you want. A. What is 
68 the question? 

Q. Here is thr question: You answered on direct 
examination, when vou were asked about it, as to whv vou 
went to make the examination that, “I was called to deter¬ 
mine what disabilitv was suffered from the fractured leg.” 
Did you answer that on direct examination? A. I answered 
that. Yes. 
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Q. That is all you were asked to determine when you were 
told by Mr. Baker to make an examination; isn't that cor¬ 
rect? A. Well, you ask me a question. Then you follow it 
up !>v asking me another. Now, just a minute. On the di¬ 
rect question I said that I was called by Mr. Baker to ex¬ 
amine this patient to determine the amount of disability, 
the amount of deformity, if anv; the amount of disability 
that she had as a direct result of an injury that she had suf¬ 
fered to her left leu - on January 30. 

Q. Yes? A. Yes, sir. 

Q. Is that correct? A. That is correct. 

Q. That is all you were sent there to examine? A. That 
is what I went to see about. 

Q. That is all you looked for? A. That is the part that 
I examined. 

Q. You were told that Dr. Fisher first began to treat her 
in March, and that that was in the presence of Miss Wood. 
Dr. Fisher was there and Miss Wood and you in the same 
room ? A. Yes. 

Mr. Offutt. That is all. Thank you very much. 

Mr. Baker. Thank you. Doctor. 

(Witness excused.) 

Mr. Offutt. I wonder, your Honor, whether Mr. Baker 
would allow me to call one other witness for only two or 
three questions. lie was here all day. Mr. Baker and I 
agreed to let him go, hut 1 called him hack here. 

The Court. I can't do that unless Mr. Baker consents. 

Mr. Offutt. I am asking if he will consent to it. 

Mr. Baker. Of course, that is an extraordinary thing to 
do in the middle of the defendant's case, your Honor. 

Mr. Offutt. Very well. 

The Court. It is a matter for vou to decide. 

69 Mi-. Baker. 1 just feel that now that we have come 
to the ond of the plaintiff’s case I don’t want to have 

mv case broken, as it were. It has been unfortunately 

• • 

broken already. 

Mr. Offutt. I withdraw the request. 

Mr. Baker. May I ask, sir, what it is about? 

The Court. If Mr. Offutt wants to make the offer after 
the defendant's testimony is through, to offer one other 
witness in chief, the Court will grant his request; but will 
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also give von an opportunity to put other witnesses on the 
stand to answer that witness, if you see fit to do so. The 
Court is not disposed to interrupt your ease without your 
consent. 

Mr. Offutt. Yes. I don't believe T want to do it. I will 
withdraw the request. 1 think Mr. Baker probably is right 
on it. 

Whereupon, Samuel C. Cissel testified on behalf of the 
defendant as follows: 

That he has resided in Washington all of his life; that he 
was subpoenaed by the plaintiff and has been waiting in 
Court for two days: that lie saw the accident in question 
and gave statements of what he saw both to counsel for 
plaintiff and defendant; that he was driving north on 16tli 
Street and stopped for a rod light at S Street: after getting 
a green light he proceeded through, and when approxi¬ 
mately three car lengths south of T Street, he saw a woman 
standing on the northwest corner of 16th and T Streets; he 
was driving a taxicab and was looking for passengers and 
supposed this woman might be a passenger and started 
toward her. 

Just at that time she stepped off the curb down into the 
street, and I saw coming down the street, possibly four car 
lengths away, a car approaching: and 1 should judge that I 
was going around 15 or IS miles an hour, and I stopped, and 
the woman was hit, and she fell right alongside of my car. 
T was then beyond the intersection of T Street. 

After I had stopped, I was hit in the rear by the car of 
Dr. Hans Thomsen, and 1 was driven then about a car's 
length and a half or two car lengths further across T. 

Q. TTow long in time after the plaintiff, Grace Wood, was 
struck did this car strike you from the rear? A. TTow long 
after? 

Q. Yes. A. Well, long enough that she—T would say, at 
the very most, five seconds. Long enough for her to have 
been on the ground. 

Q. Did the car striking you in the rear make any 
70 kind of noise? A. Oh, it was a terrific crash. Yes, sir. 

Q. Now, Mr. Cissel. had you come up 16th Street 
below S and then crossed S ? A. T had come up 16th from L. 

Q. From L. When you reached S Street what was the 
condition of the traffic lights? A. The traffic lights at S? 
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Q. Yes. A. The traffic light was red, and I stopped. 

Q. How long did you stop? A. I had just missed the 
green, so that I must have stood there 50 or 50 seconds. 

Q. And when the light came green did you go on across? 
A. I went on across. Yes, sir. 

Q. As far as you know, was Dr. Thomsen's car in the 
rear of you then? A. At that time I am under the impres¬ 
sion that Dr. Thomsen's car was beside me. 

Q. And then you proceeded on up 16th Street. \\ hen did 
you first notice the traffic light on T Street at 16th? A. I 
would say that I noticed it as soon as 1 did the one at S. 

Q. When did the traffic light on 16th and T change to 
green for you, that is, the north and southbound traffic? 
A. From having driven that a great deal, I would say, just 
a verv few seconds afterwards. Thev work almost together. 

Q. They do? A. Yes, sir. 

Q. Give us your best recollection as to where you and your 
car went when the light at 16th and T turned green for 
north and southbound traffic? A. I was at 16th and S. 

Q. You were at 16th and S? A. Yes, sir. 

Q. Did you proceed north at this rate of speed, which 
you estimate to he 15 to 18 miles an hour ? Did you proceed 
steadily northward toward T? A. I did. 

71 Q. And did the light change back to red at any time 
ahead of you for the 16th Street traffic? A. The light 
didn't turn hack red until I had got out of mv car. 

The witness stated that he did not think defendant’s car 
traveled an inch after it struck plaintiff: witness had a con¬ 
versation with the defendant, who said he did not see how 
it could have happened, that he did not see plaintiff until 
he was about four feet from her and that he stopped imme¬ 
diately, and witness knows that he did: witness saw plaintiff 
standing at corner plainly because there were flood lights 
on a store at that corner and he could see her through Mr. 
Gutshall’s lights: the whole street was fully lighted: there 
were very dark, elongated reflections on the streets, because 
of the wet condition: the flood lights on the corner threw the 
plaintiff into an absolute silhouette for witness: after the 
accident the car of the witness stopped suddenly and he was 
struck in the rear by Dr. Thomsen's car; witness made a 
very careful examination of the streets to see if there were 
skid marks or other signs because he had to make a report. 
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and examined the street in back of the defendant's ear and 
found no skid marks; witness is absolutely certain that 
plaintiff left the sidewalk with a red light facing her; plain¬ 
tiff had come approximately ten feet beyond the lino ot 
parked cars when she was struck by the defendant, four 
steps beyond the parked cars: witness knows absolutely that 
neither Mr. Gutslmll nor anyone else backed the Gutshall 
car; the defendant's car did not come out into the T Street 
intersection. 

On cross examination the witness stated: 

That he was also waiting in the witness room on a sub¬ 
poena from the defendant— 

Q. Let me ask you this: You say Mr. Gutshall's car 
struck Miss Wood as she was about ten feet or four steps 
from the parked automobiles? A. Not from the parked au¬ 
tomobiles. From the line of parked automobiles. 

Q. Beyond the line of parked automobiles? A. That is 
right. 


Q. Isn’t that what you just said? A. Yes. 

72 Q. Xow, when did you see Mr. Gutshall’s car first? 

A. When T first saw Mr. Gutshall's car he was back 
almost to the little side street there, or possibly five cars 
back of the parked cars. 

Q. From the time you first saw Mr. Gutshall's car until 
Mr. Gutshall's car struck Miss Wood were there anv cars 
between Mr. Gutshall's car and Miss Wood? A. Xo, sir. 

Q. Did you have an opportunity to estimate the speed of 
Mr. Gutshall's car during the time you saw it before it 
struck her? A. T would think so. Yes. 

Q. What would you estimate the speed to be? A. Twenty- 
two to 25 miles an hour. 

Q. Did his car slacken any before he struck Miss Wood? 
A. Tt did not. 

Q. Xow, from the time you first saw it until the collision 
occurred between his car and Miss Wood did he maintain 
the same speed approximately? A. T couldn't answer that 
question. Tie and T were going in opposite directions. 

Q. Xow, the corner was well lighted, wasn't it ? A. It was. 

Q. You not only saw Miss Wood in the flood light, sil¬ 
houetted, but you also saw her in the light illuminated and 
given off by Mr. Gutshall’s headlights? A. That is correct. 

Q. And she was clearly visible? A. Very visible to me. 


68 


WILLIAM GUTSHALL VS. GRACE WOOD. 


Q. Did ho sound a horn—Mr. Gutsliall's car? A. He did 
not. 

O. I understood vou to sav that wlion the collision oc- 

V • • 

curml your opinion is that that car stopped almost in¬ 
stantly? A. 1 would say it stopped instantly. 

******** 

(. t ). The impact knocked her up in the air as hit'll as your 
cah, didn’t it? A. dust about. 

Q. And she fell right about in the center of the 
7.‘> intersection? A. She fell in the dead center of the 
intersection. There is a manhole cover there, and 
that is the dead center. 

Q. ( And 1 think you said you pulled your car over here 
and stopped? A. 1 didn’t pull it up there. T was driven 
over there. Did you mean where 1 first stopped? I beg 
your pardon. 

( t ). Where you first stopped. A. Yes. 

Q. So as to avoid running over her? A. Not to avoid run¬ 
ning over her. but to avoid her hitting my car as she was 
coming toward me. 

Q. Then vour car was struck bv the other car in back? 
A. That is correct. 

Q. How much time elapsed between the time when her 
car was struck and your car was struck? A. You mean the 
time she was struck bv the other car? 

I • 

Q. Yes. A. 1 don’t know that you could figure that out. 

Q. There were two distinct sounds, weren't there? A. 
Dr. Thomsen and 1 were driving quite close to each other, 
amjl 1 hadn't much more than stopped when he hit me. 

Q. There were two distinct sounds of crashes? There was 
enough time elapsed for that, wasn't there? A. Xo. 

Q. Well, didn’t the other car strike her before Dr. Thom¬ 
sen hit yours? A. T don't think there was any sound when 
the other car struck her. 

You didn't hear any sound at all? A. I heard no sound 
whatever. There was plenty when I was hit. 

Q. After your car was hit, wasn’t there a short circuiting 
of the horn ? A. There was. 

Q. That was on Dr. Thomsen’s car? A. Dr. Thomsen’s 
car. 

Q. Did you get out and detach the wires ? A. I did. 
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74 Q. And stop the horn from sounding.’ A. That is 
correct. 

Q. It was a very loud sounding horn? A. That is right. 

( t >. This horn on the front end of Ills ear extends beyond— 
A. I didn't disconnect the horn. I disconnected the wire 
back of his panel board. 

Q. How much did it cost to repair the damage to your 
car? A. My understanding was that it was around $148. 

Q. Did you see the bill? A. Xo. 1 never received a bill. 
The doctor sent mv car to Ilalev's and had it fixed. I got 
my car back in perfect condition. I got no bill. 

( t ). Xow, at the scene of the accident did Mr. Gutshall tell 
you how fast he thought he was going? A. At the time that 
tlie policeman was moving Mr. Gutshall's car across T 
SI root, Mr. Gutshall said that he knew he wasn't going fast; 
that he didn't think he could have been going over 25 miles. 

Q. Yes. He fixed his speed at 25 miles—Mr. Gutshall ? A. 
About that. 

Q. Did he say lie thought his car was going about 25? A. 
1 couldn't say his exact words at this minute. I think that 
is what I have told you that he said at the time I made the 
statement to you. That was within seven days of the acci¬ 
dent. 

Mr. Otfutt. I think that is all. 

Mr. Baker. That is all. Thank vou verv much. 

% • 

Mr. Offutt. Oh, I am sorry. I overlooked one point. 
Cross examination (Continued). 

Bv Mr. Offutt: : 


Q. About this light that you say that you saw was green 
when you approached the intersection— A. Yes. 

Q. —was that green from the time you left S Street ? A. 
Yes. 

Q. When you got to T Street it just changed? A. The 
light did not turn green for T Street until after he had 
even carried Miss Wood over to the curb. In other words, 
that would place the whole time at approximately 50 sec¬ 
onds, which is the 16th Street light; and it was green all 
the time of both collisions. 

75 Q. In other words, you were parked below 16th 
and S, the light changed to green at 16th and S, 
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and you went up from 16th and S all the way to 16th and 
T .> A. Yes. 

Q. And the two collisions occurred, and you carried her 
over to the corner before the light turned* A. I wasn't 


watching for that light to change. 

Q. Isn't that wliat you said* A. That is what I just 
l wasn't watching for that light to change there. 

( t >. As you approached the intersection and were 


said, 

hack 


here (indicating), at 


the third house—von said von were 

• • 


about even with (’onnnissioner Hazen's house—1829 isn't 


it* A. That is right. 

Q. You looked over here, and you have a red circle pencil 
mark there about two steps from the curb where you saw 
Miss Wood.* A. Yes. That is right. 

Q. Is that vour recollection now* A. That is mv abso- 
lute , recollect ion. 


Q. Have you referred to anything to refresh your recol¬ 
lection, anv statement that von have ever made.* A. I have 
• • 

referred to my statement to the Bell Tab Company. 

( c ). You have* A. I have. 

Q. Do von have that with vou .* A. Xo. 

(,}. Did you refer to tin* statement that you gave to Mr. 
Baker to tind out about that? A. Xo. 1 didn’t need to. 


(,). By the way. you also came to my office and got a copy 

of the statement that vou made to me.* A. Had a verv 

• • 

hard time getting it. 

Q. You took it awav with vou, didn't vou? A. I did. 

Q. Have you referred to that? A. 1 have. 

Q. Did you show that statement to Mr. Baker? A. I 
did not. 


76 ( t ). That was made on February 8th at your house, 

wasn’t it? A. That is right. 

Q. At that time your mind was much fresher and clearer 
than it was—that it is now? A. I wouldn't hardly say so. 

Q. You don't think so? A. Xo. 

(,). Well, now, let us see if it was. At that time you told 
what you recalled had occurred, didn’t you? A. Yes. 

( t ). And it has been your opinion and your recollection 
that when you were about opposite the third house, 1829, 
you saw Miss Wood two steps back from the curb? A. I 
said, approximately two steps. Yes. That is my recollec¬ 
tion. 





WILLIAM GUTSHALL VS. GRACE WOOD. 


71 


Q. Did you see her take the two steps? A. I didn't 
count them. 

Q. But did you see her take them? A. I think so. I 
know so. 

( t >. And you said later on that when she was struck you 
saw her take four steps from the side of the line of parked 
cars? A. That is correct. 

Q. Did you see her take those four steps? A. 1 imagine 
that I did. I would say 1 did. Yes. I did. 

( t >. I want your host recollection. A. Yes. I did. 

Q. Now, between the curb line on that side and the parked 
cars did yon see her take those steps? A. I did. 

Q. And you also saw Mr. Gutshall's car coming south? 
A. I could. 1 did. 

( t >. You did? A. Yes. 

Q. Did you notice these cars lined up or parked here at 
the same time? A. I won't necessarily say I saw them at 
that time, but I certainly saw them later. 

77 Q. Let me read this and see if this isn't right. 

This is the statement that you made, isn't it (show¬ 
ing a paper to the witness) ? A. Yes. 

Q. You even made a correction there yourself? A. That 
is right. 

< L ). And that is your signature ? A. That is right. 

Q. By the way, was it raining at the time? A. Xot at 
the time of the collision. Xo. 

Q. Was your windshield wiper working? A. It was not. 

Q. You had stopped a little while before? A. I had 
stopped at our garage at 13th and L. 

Q. It wasn't raining when you left there? A. It was not. 

Q. And hadn't been raining from the time you left there 
until you got to the point where this accident occurred? A. 
Xot that 1 could see. 

Q. “It had stopped raining and I had cut off niv wiper 
on the windshield. The light was green on 16th and T and 
the streets were nearly dry.'' A. That is exactly why I 
called the Bell— 

Q. You wait until I am through reading, and I will ask 
you a question. A. All right. 

Q. “As I approached T Street for fares and driving 
about lo or 18 miles an hour I saw a woman leave the west 
curb on 16th Street”— A. That is right. 
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Q. 44 —on the north side of T Street." A. Yes. 

Q. Xow, when you saw the woman for the first time, was 
she leaving the west curb, or was she two feet back of the 
west curb? A. She was two feet back of the west curb at 
least. 

Q. Xow, is that correct? A. You didn't ask me where 
1 first saw the woman, when I made the statement. You 
asked me where she came from, and I told you “Off the 
, curb." 

78 ( c >. Down in the middle of this statement there is 

! a notation in here. “3-7-3P. More than three car 
lengths away and almost up to the next street." A. I said 
the same thing. 

Q. You asked that that be put in before you signed that 
statement ? A. 1 did not. I signed that statement in the 
house. That was signed on the 7th of March, and I made 
tin* statement on February 8th. 

(J. When you came down on the 7th of March and put 
that interlineation in there, you had thought it over and 
you came down and asked that that correction be made? A. 
J didn't come down and ask for that correction. T came 
down and asked for a copy of the statement. And you told 
me that it would be worthless to me, because vou didn't 
think you would use me. 

Q. When vou came in, vou did have that correction made 
in there, didn't you? A. T did. 

Q. And 1 didn't ask that that be put in there, did I? A. 
You did not. 

Q. You asked for it? A. Yes. But 1 didn't come down 
there for that purpose. 

(.). You read it all verv carcfullv? A. That is correct. 

w * • 

0. Well, mav T ask whv vou didn't ask—I will withdraw 

that. Xow, was there anv reason that vou could see whv 

• • • 

Mr. (lutshall couldn't see Miss Wood as she was coming 

across the street? A. Well, I would say that due to her 

dark clothes and the darkness itself and the position of 

the lighting, and he had no lights to reflect against her, as 

I did, would be the reasons whv he wouldn't see her. And 

• 

I don't believe that the average civilian driver is quite as 
quick at seeing things as a professional driver. 

Q. Xow, then, on February 8th, when you signed this, let 
me see if I am reading this right. A. I imagine—go ahead. 
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Q. Do you know what I am going to read? A. I gave 
you the statement. 

< L ). Is there any difference in what I am going to read 
and what you just said? A. Xo. 

Q. There isn't any difference? A. Oh, wait a 
79 minute. Yes. That is why I went to you to get a 
different statement. You said that I made it the 
same night, instead of the one I made eight nights later. 

(,). Did you come hack and ask me to let you make a 
change? A. Let me make one change. 

( L ). Other than that one change— A. Xo. 

Q. —have you ever come up and told me that you wanted 
to make a chance since you came up there on March 7th? 
A. I have not. I don't know of no reason why I should. 

Q. It sacs here, “There was no reason that I could un- 
derstand for him not to see her. lie said he didn't see her 
until he was about four feet away.” Is that right? A. I 
guess so. 

Q. That was your recollection on February 8th ? A. Yes. 

Q. And vou signed this on Februarv Sth ? A. That is 
correct. 

Mr. Oflfutt. That is all. Thank you very much. 
Re-direct Examination 
By Mi-. Baker. 

Q. Mr. Cissel, what was the last time you talked to Mr. 
Offutt about coming to court? A. He called me up on the 
phone and wanted To know if I remembered that I had not 
seen her on the pavement, and I told him I hadn't said any¬ 
thing of the kind: that I had seen her on the pavement, and 
said so in my statement to him, which bears out in that 
statement. 

Mr. Baker. That is all. 

A. (continued) That was Monday morning of this week. 

Mr. Offutt. Do you mind reading that last question and 
answer? I didn't get it. I was looking at something. 

(The reporter read the last question and answer, as 
above recorded.) 
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Re-Cross Examination 
By Mr. Offutt. 

Q. Mr. Cissel. do you mean to say that I called you up 
on the phone and asked you to change your statement ? A. 

I didn't say that. 

80 Q. Are you attempting- to make any inference of 
that kind? A. I have said just exactly what your 
words were and mine were on Monday morning of this 
week. 

Mr. Offutt. That is all. 

Mr. Baker. That is all. 

(Witness excused.) 

Whereupon Edward G. Donohoe testified on behalf of 
the defendant as follows: 

That he is employed in the Traffic Department of the 
District of Columbia, and that in response to a subpoena 
he brought the records of the lights at 16th and U and S 
and T Streets as they were at approximately 7:30 at night 
on January 30: that the lights at T and S Streets come on 
together, that is, if a light turns red to green at S Street, 
the light turns from red to green at T Street at the same 
instant: for a car coming south on 16th Street, the light at 
1* Street would turn green eight seconds before the light 
at T Street turns green: for a car going north on 16th 
Street, the traffic lights at S and T Streets turn green simul¬ 
taneously: the lights remain green on 16th Street at S, T 
and C Streets for fifty seconds; on S and T Streets the 
lights remain green for thirty seconds. 

Whereupon Howard A. Sutherland testified on behalf of 
the plaintiff as follows: 

That he resides at Xo. 4305 Third Street, X. W. and is 
employed with the United Equipment and Supply Com¬ 
pany; that on the night in question he was driving his car 
easterly on T Street; his wife and wife's sister were with 
him: that 

Several car lengths before I approached the intersection 
at Sixteenth and T Streets the amber light was changing 
the situation from green to red; and it so happened that the 
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car that was directlv in 
and went on its way. 


front of me cleared the intersection 


That left me standing, the first car in line, waiting on the 
red light. 

I had been waiting there some little time, ton or fifteen 
seconds, probably, when I noticed that something was not 
just right; and that was a dark object that seemed to be 
coming through the air a few feet off the ground and lit and 
rolled. As soon as it stopped, I noticed that it was a small 
hand-satchel. In less time than I am taking to tell it, some¬ 
thing else followed; and that turned out to be the bodv of 


a person. 

81 The visibility, of course, was very poor; but T 

could—my headlights were right on the situation. 
It was right in front of me, and I could see. 

Q. Just tell in vour own wav what vou saw. A. 'Well, 
my wife’s sister had an appointment that had to be met in 
a few minutes. First, I should say this, though: Right 
after this happened, still in less time than it takes to tell, 
there was a terrible crash, and that happened right in front 
of me. That was a taxicab that happened—that was struck 
in the rear bv another car. 

The driver of the taxicab got out and helped the lady; 
and in order to make my appointment I just barely had 
room enough to bear sort of around the right and go clear 
around the whole mess. I wanted to make a left and go up 
Sixteenth Street. 


So that is what I did. I proceeded around up there and 

went on mv wav, seeing that the woman was well cared for, 

people collecting, and so forth. 

After that, and on second thought, I thought that it was 

mv dutv to make mv identitv known. So 1 read the news- 
» • • * 

paper the following evening, the Star, and got hold of the 
name of Mr. Gutshall. I looked him up in the telephone 
directory and voluntarily called him and offered him my 
name and address and what assistance I could give him. 

Now, going back to the accident: Having had an accident 
—in an accident like that—I was after the accident hap¬ 
pened facing the light situation, and I had to wait a few 
seconds. My light was still red after the accident, and I 
had to wait a few more seconds before the light became 
green so I could go on around. 
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The witness then proceeded with his testimony as fol¬ 
lows : 

By the Court: 

Q. You saw her first when she was falling through the 
air, did you? She was in the air when you saw her? A. 
Well, I will concede that point. 

Q. Didn’t vou testifv to that? A. I saw her in the air 
or on the ground, which was a difference of about one 
second. 

The Court: All right. 

By Mr. Baker: 

Q. Where did this car that was here, coniine; south, stop? 
A. That particularly impressed me. He stopped—Is this 
the curb over here? Is this the sidewalk? 

Q. That is the sidewalk. A. He stopped, to the best of 
my recollection, with the front portion of his car even with 
the curb, with the north curb line of Sixteenth Street—of 
T Street. 

82 Q. Can you be certain that that car did not pro¬ 
ceed out almost to the center of T Street? A. Ab¬ 
solutely, because if it had, that would have hidden her body 
from mv view. There was nothing after the accident to 
hinder me from seeing her body. Xo. Tie stopped right 
there. 

Q. While vou were standing there did anvone back that 
car, or did it remain in position? A. Tt remained in po¬ 
sition, because the light turned green, and I proceeded. 
That all happened very quickly. 

Q. Were the streets dry or wet at that time? A. Very 
wet. It had been drizzling. In fact, my windshield wipers 
were still going, although I probably could have turned 
them off, not needed them right at that instant. 

Q. Did you notice how Grace Wood was dressed that 
night ? A. Yes. My wife commented on it. 

Q. How? A. She was a colored person and had dark 
clothes; not a bit of white. 

Mr. Baker. I think that is all. You may take the wit¬ 
ness. 
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Cross Examination 
By Mr. Offutt: 

Q. Did you come back and examine her? Did you come 
back and examine the woman that had been hit ? A. I did 
not. 

Q. When you went by she was still lying on the street, 
wasn’t she? A. She was being helped up by the taxicab 
driver and someone else. 

Q. When you came around to this point here, you 
couldn’t see her here, could you? There was a car came 
between you and the woman ? A. Yes. 

Q. When you got over here, there was a car between you 
and her? A. Yes. You are speaking about after the ac¬ 
cident ? 

Q. Yes. That is right. When you got over here after 
the accident. A. Absolutelv. That is right. 

Q. You sav vou were standing here? Your car was 
standing here ? A. Yes. 

Q. The woman landed about here; is that right? A. 
That is right. 

Q. Was there anything between you and the woman then? 
A. Not one thing. 

S3 Q. If Mr. Gutshall's car got about this far, you were 
back here about that far? A. On a line with the 

cu rb. 

Q. I see. He, as you say, came about on a line with the 
north curb of the street? A. Yes. 

Q. And it was about that close to where Miss Wood was. 
Was there anvthing between vou and Miss Wood at that 
time? Would there be anything? A. Xo. There was not 
anv cars coming that wav. 

Q. Your attention was attracted when you discovered 
it was a human being, wasn’t it? A. Yes. 

Q. And you were more concerned with her than you were 
with anv automobiles, weren't vou? A. Yes. But 1 looked 
the situation over. I had time. 

Q. I say, your first interest was in this woman that had 
been hurt ? A. Someone had been hurt. 

Q. You first saw an object, which turned out to be a 
satchel? A. Yes. 
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Q. Does this look like the satchel (showing the witness 
Plaintiff's Exhibit 4) ? A. That looks like it, but I wouldn't 
testify : that that is it. 

Q. Would you say that it was a bigger satchel or a littler 
one? A. That is approximately the size of it, to the best 
of mv recollection. 

Q. Do you know whether she was a colored woman or a 
white woman from ha vim? seen her that night? A. 1 don't 
believe that I could say that I could. 

Q. It was a matter of just a very short time between the 
time this lii»*ht turned to red and the collision occurred, 
wasn't it? Just a matter of seconds, wasn't it? A. 1 beg 
your pardon ? 

Q. It was a matter of seconds between the time when 
you say this light turned red and the car ahead went on 
and you stopped, and after that the collision occurred? A. 
Yes. i 

Q. It happened very quickly ? A. Yes. 

84 Q. Didn't you hear two impacts? Do you remem- 
i her hearing two impacts? A. During that time? 

Q. Yes. A. Two separate and distinct impacts? 

Q. That is right. A. Xo. I don't remember hearing 
two. 

Q. You do not? A. There was quite a general mix-up. 

Q. Well, now, did you see the taxicab and the other car 
collide? A. Yes. 

Q. You did? A. Yes. 

Q. Xow, did you see them collide before the woman went 
through the air? A. Xo. 

Q. You did not ? A. Xo. 

Q. So that after this accident happened, you were con¬ 
cerned, vou saw the situation there, and vou wanted to 
identifv vourself to the parties involved, didn’t vou? A. 
Yes. 

Q. You didn't know Mr. Gutshall? A. Xo. 

Q. You didn't belong to any organization that he be¬ 
longed to? A. Xo. 

Q. You didn't work at any place where he had ever 
worked? A. Xo. 

Q. You didn’t know anybody who knew him? A. Xo. 

Q. That is right, isn’t it? A. That is right. 
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Q. Where did you say you lived? A. 4305 Third Street. 
That is where 1 live now. At that time I lived at 4912 Sev¬ 
enth St rent. 


85 Q. 4912 Seventh Street? A. Northwest. That is 
east of Georgia Avenue, about three blocks, near the 

Colony Theatre. 

Q. That is also near Iowa Avenue, isn't it ? Do you know 
where Iowa Avenue starts? A. Iowa Avenue— 

Q. It goes in a northwesterly direction past the MacFar- 
land High School ? A. Yes. It does. Georgia Avenue and 
Webster. Upshur and Webster. 

Q. Yes. And you were about at Seventh and Webster? 
A. Seventh and Emerson. 

Q. Seventh and Emerson ? A. Yes. The 4900-block I 
lived. 

Q. How did you happen to find—how did you contact 
Mr. Gutshall ? A. By his name and address in the follow¬ 
ing evening's newspaper. 

Q. Did you go around to see him personally or telephone 
him? A. Telephoned him. 

Q. And you found that he lived at 4517 Iowa Avenue, 
then, didn't you? A. If that is his address. T don't re¬ 
member it for sure. 

Q. But you saw it then? A. I saw then what his address 
was. I looked it up in the telephone book and called him. 

Q. Now, did you also see the name of the injured woman 
in the paper when you read about it in the paper ? A. That 
is right. 

Q. It also had her address there, didn't it? A. I don’t 
remember. It probably did. 

Q. Did you make any effort to contact the Police Depart¬ 
ment and tell them your name and address? A. No. 

Q. You didn't? A. No. 

Q. You knew at that time that she had been seriously 
hurt, didn't you? A. No. I didn't. 

Q. Didn’t the paper say so? A. Oh, yes. 

86 Q. The paper said it, didn’t it ? A. T think it men¬ 
tioned that she had some sort of an injury. I didn't 

know she had been seriously hurt. 

Q. When you discovered the name in the paper, you knew 
the woman who had been hit had been seriously hurt, didn't 
vou? A. Yes. 


so 
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Q. So then you called up the driver of the automobile ? 
A. Yes. 

Mr. Offutt. That is all. 

Redirect Examination 
By Mr. Baker: 

Q. "Why did you call the driver of the automobile? 

The Court. He stated why he called him, in his examin¬ 
ation in chief. However, I will permit the question. 

By Mr. Baker. 

Q. Why did you call Mr. Gutshall ? A. Because I felt that 
he was so much in the right that anvthing that T could lieli) 
in any way it was my public duty to do so, because some¬ 
time I might have an accident and I wouldn’t want my wit¬ 
nesses to run out on me, which I had a perfectly good 
chance to do then, because I was clear of the accident. I 
had gone on home. Xobodv even knew that I was a witness 
to the accident. 

Mr. Baker. Thank you very much. 

Recross Examination 
By Mr. Offutt: 

Q, And you didn't see the car strike the woman, did 
you? A. Xo, sir. The visibility was too poor. 

Q. You didn’t even know he had struck her, whether his 
car struck her or some other car struck her, did you, from 
actuallv seeing it? A. Xo. Xot from mv own eves. 

Q. That is the reason you give for calling Mr. Gutshall 
instead of the injured woman? A. I knew I was a witness 
to that particular accident. Does that answer your ques¬ 
tion ? 

Mr. Offutt. That is all. 

(Witness excused.) 

87 Whereupon the following proceedings were had 
at the bench, out of hearing of the Jury: 

Mr. Baker: Your Honor, T have been turning over in my 
mind since we adjourned on Friday the question of what T 
should do without letting any personal sentiment or word 
interfere with what seemed to be my calm judgment: and I 
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am going to ask your Honor to withdraw a juror because of 
the, well, I would say, unfortunate incidents that have 
arisen in this case, which T feel cannot but have affected 
some of the members of the panel: and 1 only say by way 
of illustration, for instance, when I was interrogating Van 
Derveer— 

The Court. Who was Van Derveer? 

Mr. Baker. He was the voting white bov, the high school 
boy, who said he was gong across T Street; and I asked how 
fast the vehicle was running, and your Honor said that in 
effect T had brought the answer on myself, when it was an 
answer that I really wanted. I am only saying that really 
as an illustration. 

When I had Dr. Talbot on the stand, T asked Dr. Talbot, 
not to extract sympathy, but merely bring out a physical 
fact or deduction, whether the plaintiff had to sit in a wheel 
chair, in his opinion. Your Honor would not allow me to 
go into that. You created in the minds of the jury appar¬ 
ently the thought that maybe— 

The Court. What was that? 

Mr. Baker. Your Honor created the impression that I 
was trying to put one over. 

In the second place, when T asked Dr. Talbot about the 
method of making charges— 

The Court. It has been a question in my mind whether I 
ought to publicly reprimand you for your castigation of the 
Court. I have decided not to do it. T haven't the slightest 
idea what your purpose is, and I confess I don't care. You 
have some of the most extraordinary testimony and con¬ 
tradictory statements. One of the witnesses—I forget what 
his name is—made a contradictory statement over his sig¬ 
nature, and swore to it, and admitted it. You have got the 
most extraordinary situation. I think your request is per- 
fectlv astounding considering the case that vou have. 

Mr. Baker. I don’t want your Honor to think that when 
a man gives a deposition months before— 

The Court. He knows more about it then than he does 
later. 

Mr. Baker. Perhaps that is possibly true, but I don't 
see any reason to take the position— 

The Court. Do vou mean to tell me that a man who savs 
• • 

he doesn’t know who he was going to see, he knows he was 
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going io see a brother lodge member, and doesn't know who 
it was— 

Mr. Baker. The answer is perfectly simple. Mr. Offutt 
himself determined who it was he was going to see, and told 
us— 

88 The Court. You do not seem to understand at all. 

Apparently, from your statements here this morn¬ 
ing, if the Court makes a statement that you don't like, you 
think it is not only your privilege but a duty to your client 
to except to that. But it is perfectly obvious that the Court 
cannot get into discussions with counsel as to the general 
propriety of the Court’s conduct. 

You undertook to question my general character, which 
vou had absolutelv no right to do, which vou ought to have 
been sent to jail for. 

The reason for that is this: that the administration of 
justice cannot be carried out effectively at all if counsel are 
allowed in open court during the trial of a case to generally 
call the Court's general attitude into question. It just 
simply cannot be done. 

You have a perfect right to have me impeached or any¬ 
thing of that kind, but you have no right as an officer of the 
court to do something that makes the administration of jus¬ 
tice impossible. If it is ever done again, you will go straight 
to jail just as soon as you do it. 

I had not intended to ever mention it again, but if you 

have the unbounded audacitv. after the wav vou have con- 

• • • 

ducted yourself and after this monstrous testimony that 
you have put on the stand, to come to me and ask me lo 
withdraw a juror, I just don’t know what you are thinking 
about. 

Mr. Baker. Let me suggest: I have tried all the way 
through not to let my personal feelings affect me. For 
twenty-five years T have practiced before this Court— 

The Court. Oh, never mind that. T am not trying to 
question your character. I never intended to do that. 

Mr. Baker. Let me say this sincerely: that it seemed 

to my mind by what your Honor said that your Honor was, 

as it were, trying the plaintiff’s ease in a sense. It seemed 

to me as if everything that you did was so plainly that way 

that I probably did lose control of my temper for a minute; 

and I am sorrv for it. 

* 
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The Court. Never mind that. Let it go this time, but 
don't ever do it again, because, if you do, I am going to 
have a very unpleasant duty to perform. 

I refuse your motion to quash. 

(Whereupon proceedings at the bench were concluded.) 

Mr. Baker. Your Honor, I asked Mr. Cissel to return to 
court to ask him one question. I finally have Dr. Thomsen 
here. I wonder if it would be all right to ask Mr. Cissel to 
wait. 

The Court. Perfectly satisfactory, if it is agreeable to 
counsel. 

Mr. OtTutt. I have no objection. 

Whereupon Samuel C. Cissel, Jr., who had previously 
testified, was recalled for further examination as follows: 

80 By Mr. Baker: 

Q. Mr. Cissel, as you came up Sixteenth Street from S to 
T. were you in the lead, or was there some other car or cars 
ahead of you? A. I was the first car, in the lead. 

Q. Now, as you left S Street, here (indicating), you said 
vesterdav that the light at T Street was likewise green ? 
A. Yes. * 

Q. As you came up and neared this intersection of T 
Street, was there any other traffic ahead of you going north ? 
A. None whatever. 

Q. TIow far were you down Sixteenth Street when you 
first can say definitely that there was no traffic ahead going- 
on to the north of you? A. Well, Sixteenth Street had 
cleared out ahead of me when I stopped at T, I mean at S. 

Q. Were there any waiting cars? A. There were no 
waiting- cars there at all. Sixteenth Street was clear all 
the way to U Street. 

Q. Was the traffic any heavier coming south than it was 
going north? A. T would say, less heavy. 

Mr. Baker. I think that is all. 

Cross Examination (Cont'd) 

By Mr. Offutt: 

Q. The traffic south was less heavy than going north? 
A. That is right. 
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Q. This was the night of the President's Ball.’ A. That 
is correct. 

Q. And the President's Ball was downtown? A. The 
President's Ball was not at 7 :J0. I was heading north with 
passengers to go to that later. 

O. Did von have anv trouble seeing from 8 to T Street, 

V • • 

seeing the intersection ahead of you? A. None whatever. 

(Witness excused.) 

Whereupon Myrtle Sutherland testified on behalf of the 
defendant as follows: 

90 By Mr. Baker: 

Q. Do you mind stating your name? A. Myrtle Suther¬ 
land. 

Q. Are you the wife of Mr. Sutherland, who testified 
here Friday? A. I am. 

Q. Wore you in the car with him on the night of January 
30th, last ? A. I was. 

Q. You are a teacher in the MacFarland Junior High 
School, are you not? A. That is correct. 

Q. This morning, when 1 went by to get you at tbo High 
School, was the first time you talked to me except on the 
phone? A. That is true. 

Q. Now, Mrs. Sutherland, where were you coming from 
and where were you going on the night of January 30th? 
A. I had been to a class at George Washington University 
until 7 o'clock. Mr. Sutherland picked me up a few min¬ 
utes after 7. We were going home then, which was 4912 
Seventh Street at that time. We were going to stop at 
Fourteenth and Decatur Streets to take mv sister. Wo 
usually went by Massachusetts Avenue and T and made a 
left turn at T Street. 

Q. Did you come up T Street? A. Yes. 

Q. Going east? A. Yes. 

Q. And you approached Sixteenth? A. Yes. 

( t ). Tell in your own way what happened as you ap¬ 
proached Sixteenth Street and after you reached the in¬ 
tersection. A. We were stopped at the red light at Six¬ 
teenth and T. We were waiting to make a left turn. We 
had been there some little time—I couldn’t sav exactlv how 
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long, but some seconds, anyhow—when we noticed a com¬ 
motion at the intersection. The first thing I saw was some 
object in the air, which later I could see was a suitcase. 

Q. A suitcase? A. I mean, some kind of a satchel or 
handbag. 

Then T saw that there was a woman lving in the street. 
Of course, there were people starting to rush up there, and 
the driver of the car ahead of it got out of the car and came 
around. T saw that. I could also see that other cars 
01 had gotten involved in the accident. Then there were 
a number of people around the woman on the street. 
So we were in a hurry, and we saw that she was going to be 
taken care of, so we didn’t stop. 

Q. Now, Mrs. Sutherland, what kind of a night was this? 
AVliat was the weather that night? A. I remember par¬ 
ticularly it was raining. It was dark, of course, between 
7 and 7 :oO in the wintertime. Tt is bound to be dark. And 
it was a rainy night, very rainy. 

Q. Would you mind coming here for just a minute? Just 
take this pencil. Yon understand, this is T Street and this 
is Sixteenth Street (indicating)? A. Yes. 

Q. This is Sixteenth Street. Xow. where were you com¬ 
ing from as you approached the intersection ? A. We were 
going in this direction. We were going to make a left turn 
here, and wore in the left lane toward the center. We were 
watching this light. As soon as that light went green we 
were going to make a left turn going up Sixteenth Street. 

Q. Were you watching this light at the intersection to 
change, or were you reading or doing something else? A. 
Xo. T wouldn’t be reading at nighttime. We were just 
watching this light. 

By Mr. Offutt: 

Q. Which light was that that yon were watching? A. We 
were watching the lights here: that is. the light controlling 
us. That was red against us. and we were waiting for it to 
show green. Of course, we could see this light, too (indicat¬ 
ing). Rut. just the same as anybody watches the lights, 
we were watching those lights at T Street, so we could make 
that left turn. That is what we were interested in, of 


course. 
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Bv Mr. Baker: 

Q. How much of that intersection was there within your 
immediate view as you sat there? How much could you see 
of it.' A. Well. I don't see any reason why we couldn't 
see all of this area (indicating). I don't see any reason 
why we couldn't. We were looking towards the light, 
towards the intersection. 

Q. Did you form any opinion as to whether it was easy 
to see or difficult to see objects that night? A. Oh, well, 
naturally on a rainy night it is hard to see. 

Mr. Offutt. 1 object to that answer, and ask that she con¬ 
fine it to this particular night. 

The Court. 1 didn't hear the answer. 

Mr. Offutt. She said, “Naturally it is difficult to see." 

A. (continued) Well, it was difficult to see. 

92 Mr. Offutt. She said, naturally it was difficult to 

see on a rainy night. 

The Court. 1 think that is all right. 

Mr,. Offutt. All right. 

A. (continued) On this particular night it was raining 
and it was hard to see. 

By Mr. Baker: 

Q. Now, Mrs. Sutherland, was there anything in front of 
you.. 1 in front of your car. as you stopped there at that 
light? A. No. We were the first car. There was a car— 
there might have been a car over here (indicating): but 
we were the first car waiting for the light. There was no 
ear in front of us. I know that. 

0. How long had von stood there before this accident 

v • 

happened? A. Well, of course, T couldn't tell exactly; but 
T would say we had been there some little time, some sec¬ 
onds. I know. I mean, it didn't happen just as we drove 
up. We had come and we were stopped We were waiting 
for the light when this disturbance in here attracted our 
attention. 

Q. Had that spot where the disturbance occurred been 

within your line of vision all during the time you were 

standing there? A. Well, naturally, it was within the line 

of vision. Of course, I couldn't sav definitelv that we were 

• • 

watching that particular corner all the time. 1 couldn't say 
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that. But, as T said, it was in our line of vision. I was 
sitting to the right of Mr. Sutherland in the driver's seat. 
He was driving straight ahead. That is the way he would 
naturally be watching. 

Q. Can you tell in seconds, approximately how many sec¬ 
onds you were stopped there? A. I would estimate some¬ 
thing between lb and .°»0. 

Q. During that period of time had you noticed any traf¬ 
fic coming north here prior to the time the cars in front 
of you collided? A. Xo, I hadn’t noticed any. 

Q. Had you at any time prior to the accident seen any¬ 
one standing in here (indicating) walking in that cross¬ 
walk? A. Xo. I didn’t see any pedestrian at all. T didn't 
see anvbodv walking in this intersection. 

Q. Do you remember how the lady who was hurt was 
dressed? A. Dark clothes. That is all 1 remember. 

Mr. Baker. T think that is all. You may take the witness. 

(Voss Examination 

Bv Mr. Offutt: 

* 

P.'l ( t ). When von parked right here and were waiting 
for the light, when you first stopped, the commotion 
had not occurred? Is that right? A. That is true. 

Q. What attracted your attention to the Gutshall ear? 
Wasn’t it the sound of the crash? A. Xo. As I told you, 
the first thing I noticed—of course, it was raining. We 
probably had our windows rolled up. The first thing we 
really noticed was I saw this object in the air. T do know 
that the first thing that attracted my attention was this ob¬ 
ject in the air. 

Q. And that turned out to a be a suitcase? A. Some kind 
of a handbag, because I saw it down on the ground. 

Q. What color was it? A. T couldn't tell you. 

Q. Light or dark? A. Well, I just noticed it was a suit¬ 
case. satchel. 

Q. Were you watching the light, for it to change ? A. Xat- 
u rally. 

Q. T say. were you doing it? A. We were. 

Q. Xot we, you. A. Yes. We were. I would say we were 
both watching the light. 

Q. When you say “we” all during your testimony— A. 
1 mean my husband and myself. We drive together. We 
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both of us watch tlie lights. We both watch the traffic signs. 
We both watch the traffic. 

Q. So, since you have prepared to come down to testify, 
vou and lie have been talking this over? A. We talked it 
over particularly the day of the accident, the night of the 
accident, of course. 

Q. Vou have talked it over since? A. Yes. Personally. 
Rut we haven’t agreed on any particular type of testimony. 

Q. You talked over what occurred— A. Yes. 

Q. —between vourselves since vou talked to Mr. 
04 Baker about it, haven't vou? A. We have referred 

i ■ • 

to tin* accident oecasionallv. Xaturallv. 

• * 

Q. By the way. what subject do you teach there at the 
MacFarland .Junior High School? A. English. 

Q. The MacFarland Junior High School is in the 4400- 
block of Iowa Avenue, isn’t it? A. I couldn't say whether 
it is the 4400-block. I think it is the 4100. We don’t have 
numbers. This is just the corner of Webster Street and 
Iowa. Avenue. 

Q. Doesn’t Webster Street begin the 4100-block? A. Does 
it ? I don *t know. 

d. What block are you in? You live in the 40-00 block, 
don't you? A. 4000-block? I said at that time we lived at 
4012 Seventh Street. 

Q. Between what streets is that? A. Between Emerson 
and Farragut. 

Du So that Webster was the last street in the alphabet 

before vou got to vour street, wasn’t it? A. Before vou 
• « « • 

start the third alphabet—Allison, Buchanan, Orittendon, 
Decatur. Emerson and Farragut. 

Q. But you were five blocks above Webster: isn’t that 
right? A. I don’t know. You say I was five blocks? 

0. Weren’t you living in the 2000-block? You were five 
blocks above Webster, weren’t you? A. Taking it from 
"Webster to Emerson it would be five block. 

0. From Webster to Emerson was five block? A. Yes. 

Q. If you were living in the 4000-block, Webster would 
be the 4500-block. wouldn’t it? A. You can take it and 
check it if you want to. 

O. That is correct, isn’t it? A. Yes. 

Q. So the MacFarland Junior High School was in the 
4500-block. It goes beyond Webster Street, doesn’t it? A. 
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The MaeFarland goes from Varnum Street to Allison 
Street. I really don't know what bearing this has on the 
accident. 

Q. M rs. Sutherland, do you mind just answering the ques¬ 
tions and not trying to determine what it has to do with 
the accident? A. All right. 

9."> D. You saw the lady after she was struck lying out 

in the street ? A. Yes. I saw her lying in the street. 

Q. You saw her lying about the center of the street? A. 
1 couldn't say. 1 know she was toward the—she was in the 
intersection. I couldn't say if it was the center. I don’t 
think it was that far, because the Gutshall car stopped be¬ 
fore il could get anywhere close in front of us. We were 
right toward the center. ITis car didn’t come anywhere in 
line with our car. TTis car was back of that. I couldn't 
say positively just where the body was lying. It was some¬ 
where over in the intersection here (indicating). 

Q. Well, Mrs. Sutherland, I don’t want you to say posi¬ 
tively. I want your best recollection. Was it about in the 
center of the intersection? A. Well, I can’t say that it was 
the center. Tt was somewhere around this area (indicating). 
But as to whether or not it was the exact center, I could 
not say. 

Q. Will you make a mark about where you think it was? 
A. I think her body was to our left. We were here in the 
intersection. 

Q. Make a mark about where you think it was. A. I think 
it was somewhere about in here (marking). I think that 
is correct. 

Q. Your car drove around. There were two other cars 
there afterwards and the woman was out in front of these 
other two cars there? Is that right? A. Yes. Two other 
cars had collided as a result of trying to stop, apparently 
as this car— 

Q. Did you see them collide? A. We saw the collision. 

Q. Did you see them collide? A. I don’t know that. There 
was so much confusion, really, about the accident. All T 
know, tli^se cars were all sort of jammed. 

O. Will you answer whether you saw it or not? A. I can’t 
say. 1 just saw the cars collided like that (indicating). No. 
1 didn't see that striking motion. 
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Q. Did the collision between the two cars occur before or 

after vou saw the ladv out in the street ? A. I would say 
• • 

it was after. I think my attention was attracted over here, 
and then all these things happened so fast, one right on 
tin* other. There was just a general confusion. 

(.). What attracted vour attention over there that makes 
you think that the collision occurred afterwards? That is 
what I want you to tell us now. Do you understand the 
question? A. Vou mean what makes me think that 
96 this collision occurred after this? 

Q. You said there was a commotion over here that 
occurred before this collision over here. Now, what com¬ 
motion over here occurred before this collision over here? 
That is what I want you to explain to the jury. A. Well, 
you understand that this is something that is rather diffi¬ 
cult to review from hack ten months or eight or nine months. 

I remember this: I was particularly interested in seeing 
the'object land. Then, when T saw the woman, my attention 
was riveted there, and T don’t know—I really don’t remem¬ 
ber all those other things. 

T do remember that when we were driving, when the light 
turned green and when we were driving, I saw this satchel. 
But T really am not positive about the other part, of the col¬ 
lision. because it all seemed to happen simultaneously. But 
when we were going home, we had to go between these two 
cars that had been in collision. 

Q. You have told the jury that there was a commotion 
over here and then this crash. Xow, tell us what that com¬ 
motion was over there. Was it a crash ? A. T imagine there 
was a crash. There would have to he a crash, I suppose, 
when you had an accident. But, as I told you before, the 
only things that I remember definitely are seeing an object 
in the air, and then seeing a woman lying here, and seeing 
a man get out of his car and run around to this person. 

Then the confusion was very great, and we were waiting 
for our light: and when the light was clear, we saw that 
everything was being taken care of. These people were in¬ 
volved in the accident. We were not involved in the acci¬ 
dent. There were people there around the woman. So we 
proceeded to go on north. 

T really cannot tell you definitely when this accident— 
whether the second collision did happen at the same time. 
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or whether it happened before or after. I really cannot 
say definitely, because I don't remember definitely. 

Q. You are down here today to testify to see if you can 
help Mr. Gutshall? 

Mr. Baker. 1 object to that, if your Honor please. I think 
that is wholly uncalled for. 

The Court. I will permit it. Proceed. 

A. I am down here primarily to testify that I was in a car 
that was waiting for a red light on T Street: and that at 
the time the accident occurred, Mr. Sutherland and 1 said, 
“\Yoir_ 

Mr. OtTutt. Just a minute. Will you answer the ques¬ 
tion? I asked you to say if you were here to help Mr. 
Gutshall. 

A. (continued) I am down here as a witness in the case. 
Of course, the attorney for Mr. Gutshall asked me to come. 
But I came her to tell what I know about the accident. 

By Mr. Offutt: 

Q. Well, now, did you call Mr. Gutshall after this acci¬ 
dent, or did your husband call him up? A. My lius- 
97 band called him. 

Q. Did you look up the telephone number in the 
phone book ? A. Yes. I think I probably did. 

Mr. Offutt. That is all. Thank you very much. Oil, 

• • * 

there is one other thing. 

Q. Did you ever call on Miss Wood to see how she was 
getting along? A. Xo. We didn’t call on Miss Wood. In 
the first place, T didn't know her address. I don’t know 
how many Woods there are in the telephone directory. 

She was being taken care of. It was not our responsibil¬ 
ity. We were merely witnesses to an accident. The onlv 
* • » 

reason we called Mr. Gutshall is because we were waiting- 
on a red light and I knew that anybody that was crossing 
on that must have been crossing on a red light. 

Q. Did you see her address in the paper in which you 
saw the address of Mr. Gutshall? A. I don't remember 
whether her address was in the paper or not. It may have 
been. 

Q. Did you look to see if it was? A. We just saw an 
account of the accident in the paper. 
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Q. Did you look to see if Miss Wood's address was in that 
paperf A. I didn't look for it particularly. No. 

M r. Offutt. That is all. 

Mr. Baker. Thank vou verv much. 

• • 

(Witness excused.) 

Whereupon Mrs. Gertrude Payne testified on behalf of 
the defendant as follows: 

Bv Mr. Baker: 

Q. Will you state your full name, please? A. Gertrude 
Payne. 

( t ). Is it Mrs. Payne? A. Yes. 

Q. Where do vou live? A. Westmoreland Apartments, 
2122 California Street. 

Q. Where do you work? A. I am working in the Senate 
Office Building. 

Q. What is your duty there? A. I have charge of 
98 the linen room there. 

Q. Do you have anything to do with the charwomen 
there? A. Yes, I do. 

Q. Do you have in your employ a charwoman by the name 
of Bertha May Davis ? A. Yes. I do. 

Q. For how long has she been employed? A. Well, I 
think—I don't know. She has been—she was there when 
I came there. 

Q. When was that? A. Well, I have been there since the 
26th of May. 

Q. Of this year? A. Yes. 

Mr, Offutt. Well, now, if your Honor please, I don't see 
the purpose of this testimony. I move that we approach 
the bench and see just what the purpose of it is. I don't 
think it is relevant at this time. I suppose Mr. Baker is 
going to connect it up properly. 

Mr. Baker. Yes, sir. I am. I will connect it up. 

Mr. Offutt. If he says he will connect it up, I will with¬ 
draw my objection. 

The Court. We had better find out what the purpose of 
it is, anyway. 

Mr. Offutt. Yes. I would like to know. 
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(The following proceedings were had at the bench, out 
of hearing of the jury:) 

Tlie Court. If the purpose of it is to show that she is 
employed there, I will admit it, of course. 

Mr. Baker. Yes, it is. 

Mr. Offutt. All right. 

The Court. All right. 

(Whereupon proceedings at the bench were concluded). 
By Mr. Baker: 

Q. Mrs. Payne, you say that you have in your employ 
a woman bv the name of Bertha Mav Davis, and that she 
was there at the time vou first took vour position ? A. Yes. 
I did. 

Q. Do you know from your records when she was first 
employed? A. Xo, because I have had no occasion to look 
it up. 

99 Q. You have not? A. No. 

Q. How much of the time since you went there in 
May has she been working? A. Well, she has been off a 
month in that time. 

Q. Off a month? A. Yes. 

Q. Was that annual leave? A. That \Vas annual leave. 

Q. Except for that has she been working steadily? A. 
Yes. She has. 

Q. Mrs. Pavne, do vou see Bertha Mav Davis in this 
room? A. Yes, I do. 

Q. Where? A. Right there (indicating). 

By Mr. Offutt: 

Q. Where? A. Right back there (indicating). 

Mr. Baker. You may take the witness. 

Cross Examination 
By Mr. Offutt: 

Q. When did she start to work there? A. I do not know 
when she started to work. She has been there since— 

Q. You don’t know when she started? A. Xo. 

Q. When did you first employ her? A. She was there on 
the payroll when I went there on the 26th of May. 
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Q. Have you seen her personally there? A. Oh, yes. I 
see her there every night. 

Q. You see her there every night? A. Yes. 

Q. It is the same Mrs. Davis that you see back here? A. 
Yes. It is. 

100 Q. When did she last work there? A. Last night. 
Q. Last night? A. Yes. 

The Court. When? 

Mr. Offutt. Last night. 

By Mr. Offutt: 

Q. Last night, did you say? A. Well, yes. She comes 
on— 

Q. She worked last night? A. Yes. 

Q. You have seen her working there at night? A. They 
come in mv office and sign— 

Q. When did you see them? 

Mr. Baker. I object. 

Bv Mr. Offutt: 

% 

Q. This particular woman, 1 mean. A. She comes to 
mv office everv night to sign her— 

Q. You saw her there last night ? A. Yes. I did. 

Q. Did vou see her the night before last? A. Xo. I 
didn’t see her the night before last, because we didn’t work. 

Q. Did you see her the night before that ? A. Xo. We 
didn’t work. 

Q. Did you see her the night before that ? A. Yes. 

Q. Three days ago? A. Xo. I saw her Thursday night. 

Q. What night ? A. Thursday night. 

Q. What hours does she work? A. Well, she comes on— 
she works five hours. She conies on about 7 o'clock, be¬ 
tween 7 and 8 o’clock. I gave her the privilege of coming 
on earlier than the other force comes on. 

101 Q. 7 or S o'clock. And worked until 12? A. Yes. 
Q. If she goes to work at 7 ? A. Yes. 

Q. Does she always work 5 hours, or sometimes less? A. 
Some nights we work less. 

Q. ITow do you fix—how do you know she worked there 
since the night of this occurrence? A. What occurrence? 

Q. Mr. Baker said she worked there. Has she been with 
you since that occurrence, or does she work there now; and 
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I understood you to say that she lias been there since that 
occurrence. 

Mr. Baker. I can clear that up. 

Mr. Offutt. Let the witness clear it up, Mr. Baker. 

A. I do not know about an occurrence. I mean, I just 
don’t know. 

By Mr. Offutt: 

Q. You don't know when the occurrence was, do vou? A. 
Xo. 

Q. How much does she earn there? A. She earns about 
sixtv-five dollars. 

By Mr. Baker: 

Q. What was that? I didn't hear that. A. About sixty- 
five dollars. 

By Mr. Offutt: 

Q. A week or a month ? A. Oh no. A month. 

Q. Does she work during; the day at any time? A. Xo. 

Q. Has she ever worked during the day at any time dur¬ 
ing this period? A. Xot since 1 have been there. 

Q. How long did you say you have been there ? A. Since 
the 26th of May. 

Q. Of this year? A. Yes. 

102 Q. Has she been working to your knowledge since 

the 26th of Mav? A. She has been working there ever 
since I have been there with the exception of the month 
that she was off on vacation. 

Q. What month was that? A. I don’t know. I would 
have to look at mv books to see what month. 

Q. You knew you were going to testify here today, didn't 
you? A. I was just to identify a witness. 

Q. Is that all you were brought here for? A. Yes. I 
suppose so. 

Q. You were not asked what period of time she has 
worked there? A. Xo. T don’t think T was. 

Q. Can you tell me from your records—do you have them 
with you? A. No. T don’t have the records with me. 

Mr. Offutt. That is all. 
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Redirect Examination 
By Mr. Baker: 

Q. Mrs. Payne, you had never seen me until you walked 
into the Court room a minute ago, had you? A. Xo. Never 
had. 

Q. Mr. Magee stopped by for you this morning, did he 
not? A. That is true. 

Mr. Baker. That is all. 

(Witness excused.) 

Mr. Baker. That is our case, if your Honor please. 

1 would like Mrs. Payne to wait for just a minute. 

Mr. Offutt. Just a minute. Will vou let me ask the ladv 

% • 

something else? 

The Court. Yes. 

Whereupon—Mrs. Gertrude Payne was recalled as a wit¬ 
ness and testified further as follows: 

Cross Examination (Cont’d) 

103 By Mr. Offutt: 

Q. Do you know that Mrs. Davis is a registered nurse? 
A. Well, 1 know that she has done nursing. I don’t know 
that she is a registered nurse, hut 1 know that she nurses. 

Q. Is she a substitute there or is she a regular employee? 
A. She is a regular employee. 

Q. And she works there every night? You are certain 
of that? A. Yes. 

Q.'Can you get your records and show us that? A. 
Well, I have to go over and—ves. I can. 

Q. How many charwomen do you have under your em¬ 
ployment? A. Well, I have about nearly sixty, I think. 

Q. You remember that this one has worked there all of 
that period, from May up until this time, except that one 
month? A. Well, she may have been off one or two nights 
that she was sick. I would have to look that up. Of course, 
1 just can’t keep that many people’s records in my mind. 

Q. All right. Can you get your records so that we can 
see them? A. You mean today? No, I cannot. 

Mr. Offutt. That is all. 
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Mr. Baker. Just a minute. I would like to understand 
whether Mr. Offutt wants Mrs. Payne to trv to get her rec- 
ords here today, or whether he does not. 

Do you really want her to? 

Mr. Offutt. Yes. I would like to see them. 

The Court. Of course, the Court cannot occupy the time 
of the Court and jury with matters of immaterial testimony. 
That is comparatively immaterial. It doesn’t make a par¬ 
ticle of difference as far as the main issue in this case is 
concerned whether she worked there at night as a char¬ 
woman or not. She didn’t see the accident. She had noth¬ 
ing to do with it. She knows nothing about the main issues 
in the case. 

Mr. Offutt. I don’t think I want the records, if your 
Honor please. 

Mr. Baker: I may be able to answer all of his questions, 
because I have an exact copy of the application of Bertha 
May Davis here, if Mr. Offutt wants to see that. 

The Court. That is not a proper statement to make in 
the presence of the jury. You are experienced enough coun¬ 
sel to know that. 

Mr. Baker. I ask your Honor to allow me an excep¬ 
tion to that. 

104 The Court. Certainly. You get your exception. 
Don’t continue the discussion. 

Mr. Offutt. T have no further questions of this witness. 
She may be excused. 

(Witness excused.) 

Mr. Baker. That is the defendant’s case. 

Mr. Offutt. I would like to call one witness for just one 
or two questions. 

Whereupon—Bertha May Davis was recalled as a wit¬ 
ness on behalf of the plaintiff, in rebuttal, and, having been 
previously sworn, was examined and testified further as fol¬ 
lows : 

Direct Examination 
Bv Mr. Offutt: 

V 

Q. Mrs. Davis, were you a registered nurse— A. Yes, Mr. 
Offutt. 
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Q. .Just wait a minute. AYere you a registered nurse 
during the period of January 1, 1939 to June 30, 1940, in 
the District of Columbia? A. Yes, Mr. Offutt. I have 
been— 

Q. IIow long have you been a registered nurse? A. I 
have been a registered nurse since 1919. 

Q. Have vou been continuouslv a registered nurse? A. I 
have; been continuously a registered nurse in "Washington 
and also in Xew York, but not as long in New York as here. 

Q. 1 show you this card. Will you identify it for us? A. 
That is my registration card from 1938 to 1940. It expires 
in June. 

Air. Offutt. I offer this in evidence. Will you mark it, 
please? 

(A card referred to as registration card was marked 
“Plaintiff’s Exhibit 14.”) 

Mr. Offutt. Have you any objection? 

Mr. Baker. Xo. 

Air. Offutt. There is no objection. Alay it be received? 

The Court. Yes. 

(Whereupon Plaintiff’s Exhibit 14 was received in evi¬ 
dence.) 

105 AH“. Offutt. Alay I just pass it to the Jury? 

The Court. Certainly. 

(Ah*. Offutt handed Plaintiff’s Exhibit 14 to the jury.) 

Air. Offutt. I think that is all. Xo further questions. 

Cross Examination 
By Ah*. Baker: 

Q. Ahss Davis, do you recall when I said—this was on 
Friday or perhaps Thursday—“Have you been employed 
since 1933, the 1st of May, 1933, as a charwoman at the 
Senate Office Building?” and you said, “I have not.” Air. 
Offutt said, “I object, if your Honor please.” You said, 
“I have not. 1 have not. I have a profession. I have been 
an instructive visiting nurse for twelve years in the Dis¬ 
trict: and since that time I have been over to Xew York 
and taken a post-graduating course, and have come back 
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here and practiced massage work and also obstetrics; and 
I am waiting now to get a license to practice obstetrics alto¬ 
gether.” And I said, “Let me ask you this: Have you 
ever worked in the Senate Office Building?” And vou said, 
“Xever worked in the Senate Office Building. 1 have never 
worked for the Government.” Is that right? A. Yes. 

Q. Is this— 

Mr. Offutt. Now, just a minute— 

By Mr. Baker: 


(<). I show you this paper, Miss Davis, and ask you if that 
is a copy of your application for this position in the Senate 
Office Building. You can turn it over. There is material 
on the back, too. Is that a copy of your application? A. I 
don't know nothing about it. 

Q. You know nothing about it? 


(No answer.) 

Mr. Baker. That is all. 

Mr. Offutt. That is all. No further questions. Just a 
minute. I do want to ask a couple of questions, if your 
Honor please, in view of what Mr. Baker has asked. 

Redirect Examination 


By Mr. Offutt: 

Q. Mr. Baker asked you a question which was a very long 
one, that he read off. 1 don't have the transcript, but I 
think 1 can frame what vou said. You said vou had grad- 
uated from Belleview Hospital in New York? Was that 
true? A. Yes. That is true. I have my diploma at the 
time. 

106 Q. And you were waiting for a license for the 
other practice here? A. Sir? 

Q. That you are waiting for a license? A. Yes. I am 
waiting for a license to practice mid-wifery in the District. 

Q. He asked you if you said this on cross-examination 
bv him; that vou had not worked in the Senate. A. Yes. 

Q. You said you did not so state. Well, now, will you 
tell us whether or not you have worked in the Senate? A. 
I know nothing about it, Mr. Offutt. 
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By the Court: 

Q. Don't you know whether you have worked in the Sen¬ 
ate Building or not? 

By Mr. Offutt: 

QJ Did you work in the Senate Building? A. At times, 
but not all steady. 

Q. Have you worked there, then? A. At times. 

( L ). Have you worked there like this witness who just tes- 
tilied here, Mrs. Payne, testified, that you worked there as 
a charwoman? Is that correct? A. Yes. 

Q. You worked there at times like that? A. Yes. 

Mr. Offutt. That is all. 

(Witness excused.) 

Mr. Offutt. That is all, if your Honor please. That is 
our case. 

The Court. Xow, do counsel have some instructions that 
they would like to submit to the Court ? If so, the jury may 
be excused. 

Mr. Offutt. Yes, your Honor. 

Whereupon the following occurred in the discussion of 
pravers out of the presence of the Jury, as the instructions 
offered on behalf of the defendant were being discussed: 

Mr. Baker. It is understood that your Honor will allow 
an exception where a prayer is not granted? 

The Court. Oil, of course. Yes. 

107 : Whereupon the following occurred: 

(The jury returned to the jury box, and counsel made 
closing arguments to the jury.) 

(Near the beginning of Mr. Offutt’s argument, the fol¬ 
lowing occurred:) 

Mr. Baker. Will you pardon an interruption? Would 
your Honor permit us to come to the bench for just one 
thing? 

The Court. Yes. 

(The following proceedings were had at the bench, out 
of hearing of the jury.) 

Mr. Baker. I wanted to ask your Honor, in view of the 
obvious effect that the testimony of Bertha May Davis may 
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have, to instruct the jury that they shall disregard all of 
that testimony. 1 wanted to do it now so that we might 
know how to argue this ease to the jury. 

The Court. All of her testimony? 

Mr. Raker. Yes, because she has testified knowingly to 
a falsity that is pertinent in this case. In other words, she 
has been guilty, as we may put it, of perjury. Now, that 
affects or should affect all of her testimony. 

The Court. What do you think about that? 

Mr. Offutt. That is not the law, if your Honor please. 

The Court. I cannot give undue effect to a fact that is 
largely immaterial. 

Mr. Baker. You cannot put any credence in that kind of 
testimony. 

The Court. I cannot do that. 

Mr. Baker. Will your Honor instruct the jury in addi¬ 
tion to the prayers that where a witness knowingly testifies 
falsolv to immaterial facts, thev may then disregard all of 
the testimony? 

The Court. That depends altogether. If I did that, you 

would have a hell of a time with vour client and vour chief 

» • 

witness. I think both of them have contradicted themselves 
here. 

Mr. Baker. They may have on some points that I think 
are immaterial, but I think thev have not recalled them 
accurately on both occasions. 

The Court. That may be. But that depends altogether 
on the scope of the argument. 

Mr. Baker. Would your Honor, then, in this case, with 
reference to the instructions to the jury, just consider that 
an instruction and allow an exception; consider that I have 
asked for this as an instruction, and just allow the usual 
exception to the denial of the instruction to the jury? 

The Court. 1 haven’t denied it yet. I am not going to 
discuss the testimony with the jury. You may do that if 
you wish. You have a perfect right to discuss her testi¬ 
mony. 

Proceed, gentlemen. 

108 (Whereupon proceedings at the bench were con¬ 
cluded.) 
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(Counsel thereupon proceeded with their closing argu¬ 
ments to the jury, and at 4:15 o’clock p. m. an adjournment 
was taken until the next day, Tuesday, November 14, 1939, 
at 10 o'clock a. m.) 

Whereupon the following proceedings were had: 

Mr. Baker. Your Honor, may we approach the bench 
for a minute l 

The Court. Yes. 

(The following proceedings were had at the bench, out 
of hearing of the jury:) 

Mi\i Baker. 1 didn't want to interrupt Mr. Offutt yester¬ 
day when he offered this pre-trial statement, and 1 didn't 
think it was necessary, because we had discussed that situa¬ 
tion, and your Honor said that you would allow that to go 
in. But 1 want to keep my record straight by asking that I 
be allowed an exception to Mr. Offutt's using that pre-trial 
statement. 

The Court. You can do that with his consent, but not 
otherwise, because the exception should have been made at 
the time of the offer. 

M 1*4 Baker. 1 thought we understood that 1 objected to 
that pre-trial— 

The Court. If there was any understanding, I didn’t 
know it. We discussed that, and I told you that 1 would 
permit it. You should have noted an exception if you 
wanted an exception. 

Mr. Baker. I am sorry. 

The Court. You must realize that if Mr. Offutt is will¬ 
ing for you to note an exception at this time, all right. 
Otherwise not. 

Mr. Offutt. Xo, if your Honor please. I would not con¬ 
sent to it. It is made unseasonably. 

Mr. Baker. All right. 

(Whereupon proceedings at the bench were concluded.) 

Charge to the Jury 

The Court (Judge Ooldsborough). Ladies and gentle¬ 
men, in addition to the instructions previously granted by 
the Court at the instance of the plaintiff and defendant and 
explained to you by their respective counsel, the Court ad- 
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vises you that under the conditions existing on the night in 
question it was the duty of the defendant not only to ob¬ 
serve the traffic lights, but to observe other factors. 

lie was bound to know that pedestrians entering the T 
Street crossing with the green light were entitled to the 
right of way throughout the crossing, even if the light 
changed to red before the crossing was completed. He was 
also bound to know that automobiles approaching the cross¬ 
ing on T Street on the green light had the right to turn up 
Sixteenth Street, and that pedestrians were apt to be com¬ 
pelled to stop on the crossing for that passage, that is, for 
the passage of the automobiles. 

109 The evidence is that the defendant was traveling, 
as lie expressed it, from not more than 18 miles to, 
as another witness expressed it, more than 25 miles an hour. 
And the evidence further is that he did not slow up and 
have his car under control for the protection of pedestrians 
as lie approached the T Street crossing. 

The defendant was, therefore, guiltv of negligence as a 
matter of law. In other words, the Court instructs this jury 
that this defendant was guilty of negligence. 

That is no evidence of any negligence on the part of the 
plaintiff after she left the sidewalk. Therefore, if you be¬ 
lieve that the plaintiff left the sidewalk on T Street on the 
green light, you must find for the plaintiff. 

The Court further advises you that even if you believe 
that the plaintiff left the sidewalk on the red light, you will 
still find for the plaintiff unless you believe that the defen¬ 
dant could not have seen the plaintiff in time to avoid the 
accident if he had exercised ordinary care in approaching 
the crossing. 

If, on the other hand, you believe that the plaintiff left 
the sidewalk on the red light, and you also believe that the 
defendant exercised ordinary care as he approached the 
crossing, then vou must find for the defendant. 

The jury may retire. 

Mr. Baker. Your Honor, may we approach the bench? 

The Court. Yes. 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

Mr. Baker. Your Honor, out of the hearing of the jury, 
which I believe is the practice under the new rules, rather 
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than to address the Court from the floor, 1 wish to take ex¬ 
ception to your Honor's charge generally to the jury, be¬ 
cause it virtually instructs them to bring in a verdict for 
the plaintiff. 

Specifically, I wish to take exception to the statement ot 
the Court that under the conditions existing on the night 
in question it was the duty of the defendant not only to 
observe the lights, but likewise that he was bound to know 
that pedestrians had the right of way, and, once in the in¬ 
tersection, they had a perfect right to cross; and that he 
was likewise bound to know that cars might come in from 
cross streets and turn on to Sixteenth Street, thus empha¬ 
sizing solely the obligations and requirements and duties 
of the defendant without— 

The Court. You don't have to argue your exceptions to 
get to the Court of Appeals. There is no use putting your 
arguments in the record. State what you object to, not 
your arguments. 

Mr. Baker. Let me finish the sentence. 

—without any reference to the duties of the plaintiff. 

Xow, I except to your Honor’s statement that the evi¬ 
dence is that he did not slow up and have his car under 
control as he approached the intersection. 

1 except to your Honor's instruction that this defendant 
was guilty of negligence as a matter of law. 

110 I except to your Honor's statement that the plain¬ 
tiff was not guilty of negligence, and I further— 

The Court. 1 didn't say the plaintiff was not guilty of 
negligence. However, the record will show my charge. 
The record speaks for itself. 

Mr. Baker. My recollection was that your Honor said 
that the plaintiff was not guilty of negligence as a matter 
of law. 1 could not hear that very well. 

The Court. Oh, no. I didn’t say such a thing. I said 
that there was no evidence that the plaintiff was guilty of 
negligence after she left the sidewalk; that if thev believed 
that she left the sidewalk on the green light, the jury should 
find for the plaintiff. 

Mr. Baker. I didn't so recall it. 

Mr. Offutt. That is right. 

The Court. I know what I said. 
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Mr. Baker. I object to the final statement that the jury 
is instructed to find for the plaintiff if they believe that she 
left the corner on the green light, and that only in the event 
that she left the corner on the red light is there any possi¬ 
bility of finding for the defendant. 

I except further to the statement that the jury may find 
for the plaintiff even if she left the corner on the red light. 
The final charge of the Court. 

The Court. Mr. Reporter, you got down exactly what I 
said ? 

The Reporter. Yes. 

(Whereupon proceedings at the bench were concluded.) 

Whereupon the following occurred: 

(The jury retired to the jury room to consider their ver¬ 
dict, at 10:08 o’clock a. m.) 

(The following proceedings occurred after the jury left 
the room:) 

Mr. Baker. Under the situation, which 1 won't detail to 
the Court, I am anxious to be excused for a while. I will 
leave Mr. Teppcr, my associate, here, so that if the jury 
should bring in a verdict, some one will be here. I wanted 
your Honor’s approval. 

The Court. Your associate will be here? 

Mr. Baker. Yes. lie will be here. 

(A few minutes later, at 10:15 o’clock a. m., the follow¬ 
ing proceedings were bad, the jury not being present:) 

The Court. The Court rules that the proper exceptions 
were taken to the Court’s refusal to grant the requests of 
counsel. 

Mr. Offutt. If your Honor please, I don’t mean to ask 
your Honor to change your ruling; but, as I understand it, 
it is not that the exceptions were taken after the charge was 
made to the jury. There was no specific request by him as 
to that. 

Ill The Court. Xo. But yesterday Mr. Baker spec¬ 
ifically said something to the Court indicating that 
those exceptions should be taken at the time. 

Mr. Offutt. At the time of the prayers? 
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The Court. Yes. 

Do you desire anything more? 

Mr. Baker. Xo. The whole point is this: There may be 
a question as to whether it is necessary to simply repeat; 
in a word, to simply say “1 repeat my objections to the 
pravers that were taken vesterday” after the Court in- 
structs the jury; and 1 simply want to ask that that be 
taken for granted. 

The Court. If that is necessary. 

Mr. Offutt. If your Honor so rules. 

The Court. I don't see why it is necessary. It is within 
four oi- tive minutes of the time. 

Mr. Offutt. Yes. All right. 

The Court. If you waited 24 hours, you might be wrong. 

Mr. Offutt. I think it is all right. 


112 Designation of Contents of Record on Appeal 

Filed April 4 1940 
* * # 

Xow comes the defendant, William Gutshall, and by and 
through his attorneys designates the contents of the rec- 
ord on appeal as follows: 

1. Complaint. 

2. Answer. 

3. Instructions offered on behalf of plaintiff and defen¬ 
dant, together with notations showing the ruling of the 
Court concerning the Instructions. 

4. Motion for Xew Trial, with Affidavits filed in support 
thereof. 

5. Order Over-ruling Motion for Xew Trial. 

6. Testimony of the witnesses. 

7. Copy of this designation. 

CHAS. S. BAKER 
BEXJ. L. TEPPER 
WARREX E. MAGEE 
Attorneys for Defendant 

Receipt of copy of the above is acknowledged this 4th day 
of April, 1940. 


DORSEY K. OFFUTT 
Attorney for Plaintiff 
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113 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

1, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 112, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, and in accordance with Rule 75(g) 
of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in cause Xo. 1929, Civil Action, 
wherein Grace Wood is Plaintiff and William Gutshall is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 17th day of April, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

114 Endorsed: United States Court of Appeals for 
the District of Columbia. Filed Jul 11 1940. Joseph 

W. Stewart, Clerk. 

District Court of the United States for the 
District of Columbia 

Xo. 1929 Civil Action. 

Grace Wood, Plaintiff, 

v. 

William Gutshall, Defendant. 

1 Charles E. Stewart, Clerk of The Court of the United 
States for the District of Columbia, do herebv certifv the 
annexed to be true and correct copies of the original Order 
extending time to file supplemental and corrected record; 
Additional and supplemental record; and Additional desig¬ 
nation of record, for supplemental record on appeal, as 
(they) appear of record in Clerk’s Office of said Court in 
the above-entitled cause. 
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Iii Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
this 10th dav of Julv, 1940. 

CHARLES E. STEWART, 
Clerk. 

By LYDIA M. GARDINER, 

1 Assist (nit Clerk. 

(Seal) 

115 In the District Court of the United States 
For the District of Columbia 

Filed May 4 1940 

Civil Action No. 1929 

Grace Wood, Plaintiff. 

v. 

William Gutshall, Defendant . 

Order Extending Time to File Supplemental and Corrected 
Record in the United States Court of Appeals for the 
District of Columbia. 

Upon oral motion of the plaintiff for additional time 
to tile supplemental and corrected record in the United 
States Court of Appeals in the above entitled cause, it is 
this 4th dav of Mav, 1940, 

ORDERED, that the time in which to file the supple¬ 
mental and corrected record in the United States Court of 
Appeals for the District of Columbia in the above entitled 
cause be extended to and including May 11, 1940. 

F. DICKINSON LETTS, 

Justice. 

We consent: 

DORSEY K. OFFUTT, 

Attorney for Plaintiff 

BENJ. L. TEPPER 

Attorney for Defendant. 
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116 In the District Court of the United States 

For the District of Columbia 

Filed Jun 26 1940. 

Civil Action 1929 
Grace Wood, Plaintiff, 
v. 

William Gutshall, Defendant. 

Additional and Supplementary Record 
Testimcmy and Proceedings 

Officer Michael S. McCarthy, of the Metropolitan Police 
Department, testified for the plaintiff as follows: 

Q. What is your full name, Officer McCarthy? A. Mich¬ 
ael S. McCarthy. 

Q. Michael S. McCarthy? A. That is right. 

Q. You are a member of the Metropolitan Police De¬ 
partment? A. Yes, sir. 

Q. How long have you been a member of the Metropoli¬ 
tan Police Department? A. Eleven years. 

Q. You are now attached to number what precinct? A. 
Traffic Division. 

Q. To the Traffic Division? A. That is right. 

Q. Of the Metropolitan Police Department? A. That is 
right. 

Q. Were you so attached to the Traffic Division on Janu¬ 
ary 30, 1939? A. Yes, sir. 

Q. In connection with your duties in that capacity, what 
are your duties? A. We make photographs of serious ac¬ 
cidents, and measurements. 

Q. Keep your voice up so that everybody can hear 

117 vou. Officer McCarthv. Now, in connection with vour 
duties, did you receive a radio call to go to the scene 

of an accident on that night? A. Yes, sir. I got—My radio 
call was to No. 2 precinct. 

Q. Did you go to No. 2 Precinct? A. I went to No. 2 
Precinct. 

Q. Are you here today in response to a subpoena issued 
to come here and testify in this case? A. Yes, sir. 
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Q. Xow, will you state what von did after you got that 
call and went to Xo. 2 Precinct? A. After I got to Xo. 2 
Precinct, Officer Crooke had a car there which was involved 
in this accident: and \ made two photographs of the front 
of the car. 

Q. That is Officer Crooke of Xo. 2 Precinct? A. Yes. 

Q. B. D. Crooke? A. Yes, sir. 

Q. He is out in the witness room ? A. Yes. 

Q. He is the one that showed you which car to photo¬ 
graph? A. Yes, sir. 

Q. Have you got those photographs with you? A. Yes, 
sir. 

Q. Did you make any measurements that night, too? A. 
I went to the scene of the accident with the operator. 

Q. And who was the operator? A. Mr. Gutshall. 

Q. Do you see him in the court today? A. Yes, sir. 

Q. Will you indicate him, please. A. This gentle- 
118 man (indicating). 

Q. Where was it ? A. At Sixteenth and T Streets. 

Q. That is T like in Tom? A. Yes, sir. 

Q. Xow, what measurements did you make? A. Mr. 
Gutshall—After we got over there, T asked him to point 
out the approximate point of impact. We walked out in 
the center of the street, and he pointed out a place there, 
and he said that was just about the spot: and that was di¬ 
rectly in the center of Sixteenth Street, 24 feet north of the 
north curb line of T. 

Q. Proceed. A. At the time it was raining heavily all 
that evening, and we weren’t able to determine any skid 
marks or any other marks on the street. 

Q. Did you at that time make any notation of how far it 
was or where it was with reference to the curb line of Six¬ 
teenth Street? A. Sixteenth Street is 49 feet wide, and it 
would be approximately 24 1 /*.' feet from either curb line, as 
it was in the middle of the street. 

Q. In the middle of Sixteenth Street? A. Yes, sir. 

By the Court: 

Q. And how far north of the north curb of T Street? A. 
24 feet, your Honor. 
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By M r. Offutt: 

( t ). Do you have those pictures lioro with you today, sir? 
A. Yes, sir (handing photographs to Mr. Offutt). 

Q. Now, what is this cue (indicating) ? A. That is show¬ 
ing a full view of the front of the ear involved in this acci¬ 
dent. 

Mr. Offutt. Will you mark that for identification 
Ilf) 4, Xo. 1," please? 


(Tile photograph referred to was marked “Plaintiff’s 
Exhibit 1 for identification”.) 

A. (continued) 'Phis picture (indicating another photo¬ 
graph) shows the left front of the car. with the left front 
head lii»’ht knocked <ompletely off. and a slight dent on the 
left front fender, showing a buckle right at that point. 

(,). Indicating the middle of the fender? A. The middle 
of the fender. Yes, sir. And the dent on the hood. 

O. Indicatin'*’ the left side of the hood? A. The left side 

v » 

of the hood. 

Mr. Offutt. Will you mark that for identification “Xo. *2.’’ 
\ (lease ? 

(The photograph referred to was marked •‘Plaintiff’s 
Exhibit 2 for identification".) 

A. (continued) This photograph (indicatin'*- another 
photograph) shows the front of the car also, with the miss- 
in,!»• headlight and the dent on the left side of the hood. 

Mr. Offutt. Will you mark that “Xo. 3." 

(The photograph referred to was marked “Plaintiff’s 
Exhibit Xo. 3 for identification.") 


Mr. Offutt. May we have the blackboard around here, if 
your Honor please? 

The Court. Yes. 

(Mr. Offutt placed blackboard near the jury box.) 

Mr. Offutt. Which does your Honor think is the better 
place? 

The Court. I think that that is a very good place right 
there. 
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I just want to call your attention, Mr. OfFutt, that if the 
witness will stand on the other side, 1 can see the hoard and 
all the jurors can see the hoard. 

Mr. OfFutt. Very well. 

Mr. Baker. We have no objection, if your Honor please, 
to the introduction of these drawings without any proof 
as to how made the drawings or how. It looks approxi¬ 
mated correct to me, to mv eve. 

Mr. OfFutt. We will have it correctly stated hv the of¬ 
ficer. 

Mi’. Baker. That is all right. 

120 1 Mr. OfFutt. T think he has the measurements. 

Mr. Baker. That is all right. 

By Mr. OfFutt: 

A. Officer McCarthy, will you step down here, please, 
sir? 

(The witness left the witness stand and stood near the 
blackboard.) 

(Mr. OfFutt fastened a diagram to the blackboard.) 

By Mr. OfFutt: 

A. Now, Officer McCarthy, will you examine this draw¬ 
ing and refer to your measurements? His Honor suggests 
that you stop over here. 

Mr. OfFutt. That is all right, isn’t it, your Honor? 

The Court. If he stands on the other side, it will be 
better. 

By Mr. OfFutt: 

Q. Step on the other side. Refer to your notes and tell 
us what the measurements of the streets are. A. This is 
Sixteenth Street, looking north. This street is 49 feet wide, 
and the point that Mr. Gutshall pointed out on here was 24 
feet north of the north curb of T Street, about the center of 
the street. 

By the Court: 

Q. Is that the point that would indicate the point where 
the accident occurred? A. That would be the approximate 
line, your Honor, with reference— 
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Q. It would? A. It would be* the approximate lino, along 
here (indicating). 

Q. Where the accident occurred? A. Where the acci¬ 
dent occurred, ves. 

By Mr. Offutt: 

Q. Will you make a mark—This map is drawn to the 
scale of one-sixteenth of an inch to one foot. Bearing that 
in mind, would you make a mark on there approximately 
where the point of impact was—here is a pen—where the 
point of impact was as Mr. Gutshall indicated it to you? 

(The witness made a mark on the diagram). 

121 Mr. Baker. Make a little cross mark, if you will. 

Mr. Offutt. Just a little cross mark. 

Mr. Baker. Try it with a pencil instead of a pen (hand¬ 
ing a pencil to the witness.) 

Mr. Offutt. Maybe a pencil would do better. 

(Tilt* witness made a mark on the diagram.) 

The Court: I don’t think the jury can very well see that. 
Point it out to them. 

Mr. Offutt. The mark that he made is right here (indi¬ 
cating). That is right in the center of the street. 

By Mr. Offutt: 

Q. That was 24 l /j feet north of the north curb line? A. 
Ves, sir. 

Q. And how far was it—What part of Sixteenth Street 
was that located upon, the point of impact as Mr. Gutshall 
indicated it to you, with reference to the two curl) lines on 
Sixteenth Street? A. It was in the center of the street. 

Bv the Court. 

Q. How wide is Sixteenth Street ? A. 49 feet. 

Mr. Offutt. He has already indicated that it is 49 feet 
wide. 

By Mr. Offutt: 

Q. How wide was T Street? Do you know? A. I didn’t 
take the measurement of T Street. It is marked 32 feet on 
the map. 
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Mr. Baker. It is approximately 30. It may be 32. I 
know it is about 30 feet sir. 

By Mr. Offutt: 

Q. So that would be 24V1> feet from the curb line of Six¬ 
teenth Street? A. Of T Street. 

Q. 'Yes, that is right. You said that that was 49 feet 
wide. Half of 49 feet is 24B». A. 24'^. Yes, sir. 
122 Q. Xow, did Mr. Gutshall indicate to you where 
Miss Wood was after the collision, after the impact? 
A. Yes, sir. He said that she was right on the left-hand 
side of his car in the street. 

Q. Did he indicate where she was lying, in what portion 
of the street? A. Xo, sir. He may have. I don’t remem¬ 
ber if he did. 

Q. Do you know whether there is a sewer top in the in¬ 
tersection of Sixteenth and T? Did you notice a sewer to]) 
there at that time, or have you noticed it at any other time? 
A. Xo, sir. I haven’t noticed it. Mv attention was not 
attracted to it that night. 

Q. Having in mind this northwest corner here and the 
traffic signal light on that corner, is that traffic signal light, 
that is, the signal light on Sixteenth Street—can be be ob¬ 
served by a driver coming south on that signal light? A. 
From where ? 

Q. From the northwest corner. A. From the north by 
driving south ? 

Q. South. Homing south. A. It is possible. Yes, sir. 

Q. Which way would a driver ordinarily look to see the 
traffic signal light for Sixteenth Street when coming south? 

Mr. Baker. Just a minute. If your Honor please, I must 
object to these questions, because we are getting now into 
the realm of what a person might do if double-jointed or 
who is focusing his attention on something out of the way. 

The Court. As I understand it, this accident took place 
at a point where the defendant’s car was a very little to 
the left of the center of the street, because the right front 
fender struck the plaintiff (and the plaintiff was in the 
middle of the street. So this fender must have been from 
the testimony near the center of the street. Xow, the ques¬ 
tion is, as I understand it, whether or not the light could 
be seen from that point. 
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Mr. Baker. If your Honor please, if that be the 
123 nature of the question, it does not appear to me to 
be proper or relevant here, because it is not what 
can be seen by one who is dodging and twisting and turning 
to look at a light that he is not supposed to observe. We 
know that the green lights on Sixteenth Street are observ¬ 
able as you go north and south from a reasonable distance 
away. But, certainly, if a man is chargeable with watching 
both lights, the light that is supposed to direct him and the 
light that is supposed to be opposed to him, a new situation 
has come into play. 

The Court. Then T don’t understand the question. 

Mr. Baker. Mr. Offutt, as I understand it, is trying to 
find out whether or not Mr. Gutshall could have seen the 
light around the hood and the shield that threw a red light 
on T Street as he was coming up. Isn’t that it? 

Mr. Offutt. Xo, I think you misunderstand. You are 
the one that mentioned that light in your opening. That 
was the only reference made to it. I am asking the ques¬ 
tion having in mhid your opening statement. 

The Court. I understood you to say in your opening 
statement—and I may have misunderstood it—I under¬ 
stood you to say that the car of Mr. Gutshall was driving 
over close to the cars parked on his right side, and that they 
obscured his view. 

Mr. Baker. Of the pedestrian. 

The Court. Of the pedestrian. 

Mr. Baker. Of the pedestrian coming across Sixteenth 
Street until she came out and appeared in behind this line 
of cars. Yes, your Honor. 

The Court. I have a lot of trouble with this, for obvious 
reasons, because I don’t want to inject myself into the case. 
It would be very improper for me to do so. But I just un¬ 
derstood you to say that he could not see the light on Penn¬ 
sylvania Avenue from where he was. 

Mr. Baker. This is Sixteenth and T, not Pennsylvania 
Avenue. 

The Court. I mean Sixteenth Street. I don't mean 
Pennsvlvania Avenue. 

Mr. Baker. Xo. 
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The Court. I understood that he couldn't see it because 
of till* cars that were parked on the side, because of the fact 
that he was*driving close to those cars. 

124 Mr. Baker. Oh, no. 

The Court. That he couldn't see the light for Six¬ 
teenth Street. 

Mr. Baker. Oh. no. Xot that lie couldn't see the light. 
Xo. I want to correct myself for any impression that 1 
may have created. 

1 make no suggestion at all that he could not see the light 
on Sixteenth Street that was supposed to direct traffic on 
Sixteenth Street. Xot at all. I think Mr. OfFutt's question 
was directed to the point of whether or not someone coming 
down Sixteenth Street could look around the little hooded 
shield over these lights and see the lights that directed 
traffic on T Street. Wasn't that it? 

Mr. Offutt. Mr. Baker, that is not the purpose of my 
question. Mr. Baker apparently has misstated something 
to the jury, and now he wants to correct it. That is all 
right. That is not tin* purpose of my question. 

Mr. Baker. Xow, just a minute. If your Honor please, 1 
do object to that statement. There wasn't any basis for 
any such statement. 

Mr. Offutt. I don't mean it that way. 

The Court. Just a minute. I am sure that Mr. Offutt 
didn't intend to impugn any impropriety to Mr. Baker; 
and I am sure that neither one of you gentlemen would do 
anything that is unprofessional or improper. I have the 
utmost confidence in the integrity of both of you as officers 
of this court. Does that help to clarify this situation? 

Mr. Baker. Your Honor, there is still the question of the 
lights. 

The Court. Proceed and let us see if we can clear that 
up. 

By Mr. Offutt: 

Q. Xow, Officer, having in mind the construction of those 
lights, which is the light which a driver coming south looks 
at for Sixteenth Street? 

Mr. Baker. I object to that, if your Honor please, be¬ 
cause it is irrelevant and immaterial, unless Mr. Offutt is 
trying to place it on the map. 
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Mr. Offutt. That is what I mean. 

Mr. Baker. All right. 

Mr. Offutt. If you will just give me time. 

Mr. Baker. I withdraw the objection. 

127) Mr. Offutt. Will you stipulate that the light that 
he already said is the one that you look at is the one 
on the southwest corner, that that is the light that you 
look at? 

Mr. Baker. I have no doubt but what it is. 

Mr. Offutt. I)o you wish to stipulate that? 

Mr. Baker. I have seen it. I will stipulate that. 

By Mr. Offutt: 

Q. Are there hoods on those lights, Officer McCarthy? 
A. Xo, sir. I couldn’t answer that. I couldn’t state 
whether there were hoods on the light at the time. 

Q. IIow many lights are there, traffic lights, signal lights, 
are there on the corner of that intersection? A. There is 
four—a traffic light on each corner. 

Q. And were there four on that day? A. On that day. 
Yes. One for T Street going east— 

Q. What was T Street on that day? A. At that time it 
was two ways. 

Q. What time did you get to the scene where the accident 
had occurred? A. It was about 8:45. 

Mr. Offutt. I think that is all. 

Mr. Baker. Officer, if you want to take the chair. 

(The witness resumed the witness stand.) 

Mr. Offutt. I offer these photographs in evidence, your 
Honor. 

The Court. Is there any objection? 

Mr. Baker. I would like to ask just a qestion about them, 
if I may. 

The Court. Yes. 

The plaintiff, Grace Wood, testified as follows during 
the course of her direct examination: 

Q. When you got to Sixteenth Street, which side of the 
street were you on? A. On the west side. 

Q. Which side of T Street is your house on? A. 
1*2(1 The north side. 

Q. Were you on the same side of T Street as your 
house is on, or on the other side? A. The same side. 
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Q. That is, you were on the north side of T Street? A. 
North side. 

Q. What was the color of the traffic light on T Street at 
that time? A. It was green. 

(,). What was the color of the traffic light on Sixteenth 
Street? A. It was red. 

Mr. Baker. Just a minute, if your Honor please. This 
is so important that I would like to find out just exactly 


where the plaintiff was at the time the light was green and 


at the time the light was red. 

The Court. Of course, you can cross-examine the wit¬ 
ness. I think her testimony is reasonably clear so far. I 
don't think there is anything objectionable about that tes¬ 
timony. 

Mr. Baker. I am merely anxious to see where she was. 

The Court. Of course, you have a right, if it is not clear 
to you. to cross-examine her about it. 

Mr. Baker. Verv well, vour Honor. 

• • 


By Mr. Offutt: 


( t ). What did you do then? A. Well. I crossed over. All 
the traffic coming up T Street turned into Sixteenth Street, 
and I couldn't go for a minute. After that I started to 
cross, and I got struck in the midb’c of the tracks. 

Q. You got struck in the middle of the tracks? A. Yes. 
O. What do vou mean? A. 1 a 1 wavs stand in the safetv 

V • • • 


zone. 

Q. You stand in the safety zone? A. Yes. I al¬ 
ways do. 

127 Mr. Baker. I object to what she always does. 

The Court. Ask her what she did that night. 


Mr. Offutt: 


Q. Where were you standing at that time? A. I was 
standing there. 

Q. Standing where? A. In the middle of the street, you 
know. 

Q. In the middle of the street? A. Yes, waiting. 

The Court. I can't hear what she said. 

Mr. Offutt. Speak up. Maybe we can move up here a 
little bit, if your Honor please. 
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By Mr. Offutt: 

Q. You say you were hit? A. Yes. 

(.,). Where were you standing when you were hit? A. I 
was standing about halfway, middleway of the street. 

C t ). Middleway of what Street? A. Sixteenth Street. 

Q. Do vou know what a crosswalk is? Do you know that 
—where if a sidewalk were to continue right straight across 
Sixteenth Street on T. That is what is called the cross¬ 
walk. A. Yes. 

Q. Were you standing within that or out of that cross¬ 
walk. 

The Court. Be sure that she knows what you are talking 
about. 

The Witness. That is quite true. 

By Mr. Offutt: 


(,). As you started across Sixteenth Street you had to 
stop? A. Yes. 

0. Were you walking straight across to the other side? 
A. To the north side. 

128 Q. The other side? A. 1 was trying to make it. 
Yes. 

Q. Were you walking straight across? A. Straight across. 
O. Your house was in the next block? A. Xext block. 
The Court, lias she testified as to the color of the lights 
when she stepped off the curb? 

By Mr. Offutt: 

Q. As you stepped off the curb and started across the 
street what was the color of the light on T Street? A. 
0reen. 

The Court. Do I understand that it is conceded on both 
sides that there was a double traffic light at that street at 
that time? 

Mr. Offutt. Yes. your Honor. 

The Court. Is it conceded that there were four lights, 
one on each corner? 

Mr. Offutt. Yes, your Honor. 

The Court. All right. Proceed. 
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By M r. OlTutt: 

Q. As you looked and saw this light green on T Street, 
will you indicate just where it was? A. On the east corner. 

Q. On which side of T Street was that light ? AN as that 
on the same side as your house or on the other side? A. 
Xo. On the east corner: I mean, on the north. It was on 
the east corner, green light on T Street. 

Q. It was on the east corner ? A. Yes. 

Q. Having in mind the side of T Street on which your 
house was located was it on that side of the street or on the 
other side of the street? A. On the other side of the street. 

Q. That is, it was on the south side of the street? 
120 A. Yes. 

Q. On the east and south side of the street? Is 
that right? On the southeast corner? A. Yes. That is it. 

Q. Xow, this car that you said turned in front of you and 
you had to stop—where did that car come from? A. It 
came up T Street and turned up 16th. 

Q. As it turned up 16th, what street was it going towards? 
A. Going north. 

Q. Hid you see the car that struck you before it struck 
you? A. Xo. I didn't know what happened until I found 
myself down in the street. I was unconscious for a few 
minutes. 

Q. When you came to and found yourself down in the 
street, where were you? What part of the street? A. I 
was near the north side. I was on the sidewalk on T Street. 
1 was near, going to the hospital. 

Q. Xo. After von were struck and vou found voursclf.— 
A. Oh. 

Q. —in the street and you were unconscious. A. Yes. 

Q. And came to and you found yourself in the street? A. 
In the street. 

Q. Xow. where were you then? A. I was near the curb. 

Q. Where were you? Xear the corner? A. Yes. Near the 
corner. 

Q. May T ask. did you see anybody there that you know 
then? A. Yes. 

Q. Who? A. Johnson. George Johnson. 

The Court: Which curb was she nearest when she 
came to and found herself? 
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By Mr. OiTutt: 

O. Do vou know what curb vou were nearest when you 
found yourself? 

By the Court: 

Q. Was it the east side ? A. It was the north side. It was 
on the north side. 

By Mr. Offutt: 

( L >. Is that after you were struck? A. Yes. 

By the Court: 

( t >. The north side of T Street? A. The north side of T 
Street. 

( t >. And which side of 16th Street? 

By Mr. Offutt: 

Q. Do you know which side— 

The Court: Of course, I realize that the points of the 
compass may be confusing; to the witness. I have trouble 
keeping them in my own mind. 

By Mr. Offutt: 

Q. Do vou understand what the Court is asking vou 
about? After you were struck by this automobile and you 
found yourself laying in the street, do you know what cor¬ 
ner vou were on? A. I was on the north side corner. 

Q. Well, now. do you know that by seeing it at that time 

or bv somebodv telling vou? A. Xo. I was conscious for 
• • 4 • 

a few minutes. I regained consciousness. I knew where I 
was. 

The Court: You see, that doesn’t give the jury any infor¬ 
mation as to where she was relative to 16th Street according 
to the testimony. 

(Mr. Offutt drew a diagram on the blackboard.) 

By the Court: 

1.‘>1 Q. Now, Auntie, do you see this mark that Mr. 
Offutt put on the board? A. I see it. 

Q. You have testified that you were coming from the left 
side of the board, that you came from the left side on the 
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north side: that when you got to the corner, the light was 
green: and when you got in the middle of Pennsylvania 
Avenue, von looked—will von mark that “Pennsylvania 
Avenue*’ and the other two streets. 

Mi-. Offutt: Ifitli Street. 

The Court: I mean Kith Street. I keep calling: it Penn¬ 
sylvania Avenue. 1 don’t know why. 

By the Court: 

Q. (Continued) When you got in the middle of 16th 

Street, you said that a car was coming; from the right side 

of the hoard, that is, from the east side, and went up 16th 

Street: and you had to stop in the middle of the street: 

and that then you were struck. You didn't know how you 

were struck or anvthing about it. If vou understand that 

• > • 

blackboard tell the ladies and gentlemen of the jury where 
you were when you came to yourself, where you were after 
vou were struck? A. T was near the curb, as I saw 

Q. Yes. That is true. You said you were on the south 
side of T Street. A. The north side. Yes. 

( t ). Were you on the east or the west side'of 16th Street? 
A. I was on the north side of Sixteenth Street going up. 

The Court. You see, she is mixed up on the points of 
the compass. 

Mr. Offutt. I am going to try to bring out what she 
knows about it. 

The Court. I don’t want to interfere. I just want to 
get it straight. Probably I had better not say any more. 

By Mr. Offutt: 

(). When vou were struck bv the automobile, vou became 
unconscious for a short time? Is that right? A. Uncon¬ 
scious. Yes. 

Q. Then the first time you remember anything is 
132 when you came to near the curb? A. That is right. 

Q. Or near the corner. And when you came to, di 
you'know what you were doing? A. Oh, yes. I was con¬ 
scious. 

Q. Were you sitting down or standing up? A. I was sit¬ 
ting down. I tried and couldn’t get up. 

Q. Was anybody holding you? A. I couldn’t get up on 
my leg. A lady took me and laid me on the sidewalk. 


WIM.IAM GUTSII ALL VS. GLACE WOOD. 


12:1 

Q. Was somebody holding you when you went there? A. 
Picked me up. 

Q. Was it a man or a woman ? A. Three men. Four men. 

On cross examination of the plaintiff, the following oc¬ 
curred : 

Q. Did you start out then as soon as the light turned 
green? A. I started, and as soon as I did. I had to wait 
for those cars coming, to come out. 

The Court: She said she had to wait for cars coming up 
Kith Street before she could start. 

The Witness: That is right. 

Mr. Baker: T appreciate that, but it is my impression that 
she went out to the middle of 16th Street before she stopped. 
The Witness: Oh, no. 

By Mr. Baker: 

Q. You waited, then, on the corner? A. I waited. 

Q. And how long after the L Street light turned green 

would you say it was before you actually went on into the 

street? Do vou have anv idea of that? A. It was onlv a 
• • * 

few minutes that I had to wait before I could cross over. 

Q. “A few minutes" is quite an indefinite time. A. Three 
cars came up, going up Kith Street. I waited for them to 
go by. Then I stepped down to cross over. 

Q. Three cars came by? A. Yes sir. 

133 Q. Then you stepped down? A. Then T stepped 
down. 

Q. When you stepped down, did you keep right straight 
across? A. I kept right on. 

Q. Until you were struck? A. Until I was struck. 

Q. Xow, as you went on across 16th Street, was this red 
light, or this green light on T Street, still in vour eve? A. 
Yes. 

Q. So that vou could see it ? A. Yes. 

Q. And did it continue green as you went on across until 
the instant you were struck? A. Yes, sir. 

Q. In other words, you know from your own observation 
that the light, the traffic light for the traffic on T Street 
going east and west— A. Oh, yes. 

Q. —was green— A. Green. 

Q. —at the instant you were struck? A. Yes. 
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Q. And it was green from tlio time you left the sidewalk— 
A. Tliat is right. 

Q. —on the northwest corner— A. That is right. 

( t ).—until the instant— A. Yes. 

Q. —that vou were struck? A. Until I was struck. 

Mr. OtTutt: Now, Mr. Baker, just a minute. Mr. Baker 
keeps on talking when the witness is talking: and I think 
that he ought to just break it up a hit and give the 
134 witness a chance to answer. 

The Court: I have been trving to watch it care- 
fully. I don't think she has been interrupted, and I haven't 
yet noticed anything that is improper. Proceed, sir. 

By Mr. Baker: 

Q. Xow, tell me how you were dressed that night? A. I 
had gray and black. I had black on that night. 

Q. What? A. The coat wasn't exactly black. The coat 
was kind of gray, black and gray. But I was wearing black 
most of all. 

Q. Mostly black? A. Yes. 

Q. Bid you have on a gray skirt that night? A. No. 

( t >. Such as you have now? A. No. 

Q. It was black? A. Black. 

Q. Then you had an umbrella? A. Yes. And my bag. 

Q. Your bag? A. Yes. 

Q. Was the umbrella the color of this bag? A. Yes. Black. 

Q. Who was the doctor that treated you in Gallinger Hos¬ 
pital who set your leg for the fracture? A. Dr. Neal put 

tiie cast on. I don't know if he did. I)r. Grav was mv doc- 

• • 

tor, put the cast on. Who put the cast on I really don’t 
know. I just knew two doctors, the head doctor and l)r. 
Gray—Dr. Neal, the head doctor, and Dr. Gray, he put the 
cast on. I don't know the rest of their names. I 
13.”) don't know them. 

Q. May I ask if this chair belongs to you, this chair 
that you are sitting in? A. Oh, my, no. 

Q. Where was it? Did you rent that out or was it here 
in the building? A. In the building. 

Q. You have never used it before today? A. No. Not 
here. In the hospital. 

Q. You never use a wheelchair at home? A. No. I 
haven’t room for it. 
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Q. Do you remember when Dr. Talbot went to your home 
to examine you? A. Who is that? 

Q. Dr. John Talbot, whom T asked to go to your home. 
Do you remember when he examined you about a week ago? 
A. Oh, 1 didn't know his name. Oh, yes. My left leg. 

Q. Yes. A. Yes. 

Q. Were you in a wheelchair then? A. Oh, no, indeed. 
Sitting in a regular chair. 

Mr. Offutt: The Marshal brought the wheelchair in. 

Mr. Baker: 1 just didn't know. 

By Mr. Baker: 

Q. When Dr. Talbot came to your home on that day were 
you up and around? A. I was sitting up. 

Q. You were? A. Oh, yes. 

Q. Do you have any great difficulty in walking around 
from room to room down there? A. Tins knee (indicating) 
is stiff from the knee to the ankle, especially in cloudy 
weather. Terrible sometimes. 

Mr. Baker. I think that is all. 

Bertha May Davis, on direct examination, testified for 
plaint iff as follows: 

136 By Mr. Offutt: 

Q. State your full name, please. A. Bertha May Davis. 

Q. Where do you live? A. 134S Wallach Place, North¬ 
west. 

Q. Do you know the plaintiff, Grace Wood? A. I beg your 
pardon? 

Q. Do you know Miss Wood here? A. Yes. 

( t ). How long have you known her? A. Oh, 1 have 
known Miss Wood off and on quite a long time. I met her 
at church. 

Q. Did you know her any other way except meeting her at 
church? A. No. Not until I met her at church. 

Q. Since this accident have you been attending her at 
her home? A. I have been attending her full time since she 
returned from the hospital. 

Q. Is it Miss or Mrs? A. Miss. 

Q. Mrs.? A. Miss. 
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Q. Xow, Miss Davis, are you a graduate nurse? A. I 
am a graduated trained nurse from Freedman's Hospital 
and a post-graduating nurse from Belleview, New \ork. 

<. t >. At the Belleview Hospital in New York? A. Belleview 
Hospital, New York. 

( c ). When did you graduate from Freedman’s Hospital? 
A. 1 graduated from Freedman’s Hospital in 11)19. 

0- And how long did your course take there in nursing? 
A. Well, it takes three and a half years. 

Q. Did you spend those three and a half years at Freed¬ 
man's.' A. Three and a half at Freedman's. 

137 Q. Did you attend any other hospital? A. Yes. 

One vear at Belleview in Xew York Citv. 

• *■ 

Q. That was a post graduate course: A. A post-gradu¬ 
ate course. 

Q. Did you specialize in any particular kind of work? A. 
I specialized in massage and obstetrics. 


( w >. In massage and obstetrics? A. And obstetrics. 

Q. That is, at Belleview Hospital? A. Yes sir. 

Q. AVlien did you first begin to attend Miss Wood? A. 
Around the first of March, the day after she returned from 
the hospital. 

Q. And how long did you attend her? A. I have been 
there 3o weeks. 

Q. Xow, when you first went there the first of March, will 
you describe what Miss Wood’s condition was? A. Well, 
Miss Wood was in a bad condition when I first went there. 
She was practically helpless. 

Q. Was she suffering? A. She was practically helpless. 
She had a very heavy cast on that side from just below her 
hip down to her heel. 

Q. What leg was that ? A. That was on the left leg. 

And she was very nervous and bruised, and her heart was 
in a bad condition. She was unable to do anything at all 
for herself. 


******** 

Q. Is there any recognized rate of charge which is made 
for services such as you rendered to Miss Wood? 

Mr. Baker. I object to that. 

A. I don’t understand. 

138 The Court: Objection sustained. 
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By Mr. OfFutt: 

( t ). Did you submit a bill for the services which you have 
rendered to Miss Wood? A. Yes. 

Q. And how much was that? 

Mr. Baker. Xow, if your Honor please, at this time I 
object to this for the reason stated at the bench, namely, 
that we were not given any notice of this charge until the 
night before last. 

The Court. The* Court will have to overrule that objection. 

Mr. Offutt. Since he has said that in the presence of the 
jury, I think I should be permitted to say that he was going 
to give me a copy in accordance with our agreement. 

The Court. That is all right. 

Mr. Baker. Your Honor will allow me an exception? 

The Court. Why, of course. 

Mr. Offutt. May we approach the bench just a minute? 

The Court. Yes. 

(The following proceedings wore had at the bench, out of 
hearing of the jury:) 

Mr. Offutt. Mr. Baker raised that point, and I can say 

that he has not given me a copy of the doctor’s report of 

examination, which he made with my consent, the doctor, in 

Fobruarv of this vear. 

• • 

Mr. Baker. You raised that point yesterday. It didn't 
occur to me again. If I have it in the file—1 haven't even 
seen it. 1 have never seen it in my life— 

The Court. When he offers that evidence, you can ob¬ 
ject to it on that ground. 

Mr. Baker. He is welcome to a copy. 

The Court. 1 am not ruling on the question. 

Mr. Baker. He can have it if he wants it. If 1 have it 
in my file, he is welcome to it. 
i:iS) Mr. Offutt. I have a letter, if the Court please, 
where I applied for it, and I never got it. T will show 
him the letter. 

Mr. Baker. All of that was news to me yesterday. You 
know Mr. Topper has been handling the file. 

(Whereupon proceedings at the bench were concluded.) 
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By M r. OlTutt: 

Q. I show vou this. Can vou identifv that ? A. Yes. 

( t ). What is this? .Just read what it says. A. This is my 
hill for nursing services. 

Q. Is it the bill that you rendered? A. My bill. 

Can you identify that (showing another paper to the 
witness) ? A. Yes. That is my signature. 

Qj Tell us what that is. A. That is the hill that I ren¬ 
dered for the services which I have given Miss Wood from 
March 1st to November 1st. 

Mr. Offutt. Will you mark them, please, for identifica¬ 
tion ? 


(The hill referred to was marked 


4 4 


Plaintiff’s Exhibit (3 


for identification.” 

The letter referred to 
for identification.”) 


was marked “Plaintiff's Exhibit 7 


Mr. Offutt. I offer them in evidence. 

The Court. Is there any other objection except the one 
that you stated, Mr. Baker? 

Mr. Baker. I should like to ask a question or two of the 
witness first, if your Honor please. 

The Court. All right. 


By Mr. Baker: 

(,). Miss Davis, when did vou first render a bill to— A. 
To Miss Wood? 

14(> : Q. To Miss Wood. A. You mean, when I ended 

my services? 

Q. Xo. When did you first ask her for payment? A. 
Ask Miss Wood? 

Q. Yes. A. I haven't asked Miss Wood for payment. 

Q. You have never asked her for payment? A. Because 
1 haven't finished with the case, and it is not—I beg your 
pardon. 

By the Court : 

Q. You haven't finished? A. It is not the custom for me 
until I finish the case to render a bill unless the patient of¬ 
fers to pay me weekly. Miss Wood didn't offer to pay me 
weekly. Miss Wood had nothing. 
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Bv Mr. Baker: 

( t ). Did you ask Miss Wood whether she would pay you at 
any time? A. I did not. 

Q. Since you have been working part time for Miss Wood 
have you ever been working on other cases at the same 
time? A. No. Not while I have been giving service to 
Mi ss Wood. 

By the Court: 

( t ). You say, “since you have been working part time.” 
Four hours? A. No, because, you see, I had left that space 
open for Miss Wood so that she could call me whenever she 
needed me. 

By Mr. Baker: 

Q. Miss Wood suggested that vou were seeing her two or 

three hours a day, and have been for the last several 

months or ten or twelve weeks. Is that true, or is it true 

that vou have been there four hours exactlv even* dav? A. 
• • • • 

Well, I summed it as four hours a day. 1 have given more 
time than that, but I summed it up in making out the bill as 
four hours. My bill is only to the 1st of November, but 1 
am still working for Miss Wood. 

141 Mr. Baker. 1 have no further questions, if your 
Honor please. 

Mr. OfFutt. May T read this to the jury, or let them ex¬ 
amine it? Maybe if I read it they can get it better. 

The Court. Proceed in your own way. 

Mr. Offutt. I will read it. This is a bill, reading Plain¬ 
tiff's Exhibit No. (i. 

This is dated November 1, 1939. “Miss Grace Wood to 
Bertha May Davis, R. N., for professional services from 
March 1 to November 1, 1939, $1050.” 

Now, reading from Plaintiff’s Exhibit No. 7: “Novem¬ 
ber 1. To Miss Grace Wood. 1525 T Street, N. W., Wash¬ 
ington, D. C. To Bertha May Davis, R. N„ for profes¬ 
sional services from March 1 to November 1, 1939, 35 
weeks. 25 weeks S hours on duty at $35 weekly, $875. JO 
week's 4 hours on duty at $17.50 a week, $175. Total $1050, 
Received payment blank." 
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By M r. Offutt: 

Q. Is that charge of $35.00 a week—is that a regular 
charge? A. That is the standard charge in the District 
for registered nurses. 

Q. Is that a fair and reasonable charge for such service? 
A. That is what the law allows us. 

Q. That is dated November 1st. Did you send that to 
Miss Wood? Whom did you hand that bill to? A. Did I 
sent it to— 

Q. Whom did you send the bill to? A. Who did I send 
the bill to ? 

Q. Yes. A. Well, I sent it to Miss Wood. She told me 
her case was coming up, and I sent it to her. 

Mr. Baker. .lust a minute, please. I didn't hear that. 
All I heard her say was “She told me." Obviously, if your 
1 Ionor please— 

The (’ourt. She is just making an explanation of why 
she sent it. She just gave the reason why she sent it. I 
think it is admissible. If you have an objection, I will hear 
you. 

142 Mr. Baker. I object merely because it is heresav. 

The Court. It is a reason. It is not hearsay. It 
is a fact and it explains why she sent the bill. It is not 
hearsay in that way. It is not hearsay. In other words, 
the witness is not undertaking to say that Miss Wood told 
the truth when she said that her case was coming up. 

If it was offered for that purpose, it would be objection¬ 
able as heresay. But she is giving the reason why she sent 
the bill, and the reason was because Miss Wood told her that 
her case was coming up. It is perfectly admissible in the 
Court's judgment. 

M r. Baker. As I said to your Honor, I couldn't hear what 
was said very far, except “She told me” and what went 
after that I didn't hear. 

The Court. She told her that her case was coming up. 

Mr. Baker. I have no objection to that. 

Mr. Offutt. That is all. Just one minute. 

Bv Mr. Offutt: 

Q. You say you saw Miss Wood prior to this accident at 
the church? A. Yes. 
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(,). Don't not your head. Say “Yes.” A. Yes. Excuse 
me. 

(<). The reporter can't hear you, can't tell what you say 

unless vou sav it. A. Yes. 

• • 

Q. Did you observe Miss Wood as she walked before this 
accident ? A. Yes. Miss Wood walked as good as 1 do, as 
far as that is concerned, perfectly straight ane erect in 
both of her limbs. 

Q. Having in mind that she is 71— A. 71 years old. 

Q. Wait until 1 got through. Having in mind that she is 
71 years of age and bearing in mind how you observed her 
and how she walked before this accident, will you state how 
she walked and tell us whether she walked as a person, an 
average person of 71 years? A. Oh, yes. I think she 
walked just as good as I do. She was even straighter 
143 than I. Doth of her limbs were straight. 

Q. Do you mind telling us your age? 

(Xo response.) 

Mr. OfFutt. Xo further questions. 

Mr. Baker. I have some questions. 

The Court. Take your seat. This gentleman wants to 
question you. 

Cross Examination 

By Mr. Baker: 

Q. You said that Miss Wood's knee and ankle are now 
absolutely stiff, is that right ? A. Please ask that again. I 
didn't hear you. 

The Court. 1 think she is a little deaf. 

Mr. Baker. I can see that. 

By Mr. Baker: 

Q. I understood you to say that Miss Wood’s knee and 
ankle are now perfectly stiff? A. Her ankle and knee are 
stiff now. 

Q. Yes ? A. Yes. They are stiff. 

(). In other words, she is unable to bend her knee? A. 
She is unable to bend her knee or her ankle. Her foot is 
turned in this way (indicating). 

Q. When Miss Wood stands after getting out of that 
chair, does she stand with her knee still bent at right angles. 



WILLIAM GUTSIIALL VS. GLACE WOOD. 


1 32 

with the lower part of her leg bent? A. I haven’t seen 
Miss Wood stand out of that chair. 

Q. You haven't? A. Xot out of that wheel chair. 

< 3 . Did vou see her vesterdav here in Court? A. Why, 
I didn't see her hend her knee. That knee is stiff, and so 
is the ankle. 

O. Have vou seen Miss Wood vesterdav in court? 

v ■ • • 

144 A. I saw Miss Wood yesterday. 

Q. Was she standing at the time you saw her? A. 
Xo. She was not standing, except when she was walking 
from the other court house in her, which was very painful, 
and she had to stay in bed the rest of the day yesterday. 

O. 1 am not asking vou that. I am asking vou whether 
sin* walks with her knee like that (indicating). Did she 
walk with the lower part of her leg bent at right angles like 
that ? A. T have always noticed it was bent. T have noticed 
it is stiff, the knee and the ankle. 

Q. It is not a question whether it is stiff. You say it is 
stiff and that she cannot bend it? A. Yes. I say so now. 

(,). Have you seen her many times in her home? A. Yes. 
Q. Recently? A. I massage it every day. 

( t >. Have you seen her walking around her room ? A. She 
doesn't walk around the room very much without crutches. 
It is stiff. 

(,). Have you— A. Yes. 

( t >. Have vou seen her walking around her room? A. 
Yes. 

Q. When she walks around the room does she straighten 
her leglike that (indicating)? A. Yes. She couldn't sup¬ 
port herself. 

Q. It is stiff, but she bends it 00 degrees? A. Yes. It is 
stiff. 

By the Court: 

Q. Do vou know what he means bv “00 degrees"? A. 
Yes. 

145 Q. I say, do you know what he means by “00 
degrees"? A. Xo. I don't think so. 

The Court. You had better not answer if you don't 
know what he means. You might say something that you 
didn't intend to say. Xow. go ahead and tell him the best 
that you know. 
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By Mr. Baker: 

Q. If a person is seated, you know that their le.tr naturally 
is bent about like that (indicating), don’t you? In other 
words, the upper part of the leg is partially off the floor, 
and the lower part of the leg is down so (indicating), at 
what we call 00 degrees, that is, at right angles. 

Xow, when Miss Wood is sitting and she stands up, does 
her leg move at the hip all right, say, in this manner (in¬ 
dicating), so that the upper part of the leg is just pointing 
to the floor? A. I don’t know. 

Mr. Ofifutt. Just answer that you don’t know. 

The Witness. I don’t know. 

By Mr. Baker: 

Q. When Miss Wood is walking around her room and 
gets out of a chair and stands up, does she bend her leg 
so that the lower part is straight with the upper part? 
A. No. Tt is not straight. T don't think it is straight. I 
haven’t noticed it that way. 

Q. Haven’t you watched her many times? A. I don’t 
think it is straight. T haven't noticed it like that. 

Q. Can you tell us what you meant when you said that 
her leg was absolutely stiff? A. She can’t bend her— 

Mr. Offutt. She didn’t say it was absolutely stiff. 

Mr. Baker. What did she say? 

The Court. She said it is stiff. She didn’t use the word 
“absolutely.” 

146 A. (continued) She can’t bend down. She can't 
bend on it. When she goes to mass she has to keep 
that foot out straight when she tries to kneel. She can't 
kneel on it. And that means it is stiff. 

By Mr. Baker: 

Q. Let us take her situation at the home. Does she sit 
down sometimes? A. At home, yes. 

Q. Does she get up sometimes? A. She gets up some¬ 
times. 

Q. When she gets up, does she straighten out that knee? 
A. No. T have never seen it straightened out. 

Mr. Baker. That is all. Thank you. 

Mr. Offutt. That is all. 
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Jack Garrett Van Derveer testified for the plaintiff as 
follows: 


Direct Examination 


By Mr. Offutt: 


(,). Will von state vour full name? 
Derveer. 


A. Jack Garrett Van 


( c >. Mr. Van Derveer. where do you live? 


A. 


Kill Riires 


Place, Northwest. 

Q. Are you employed or iroimr to school? 
school. 

Q. What school do you attend? A. Central 
Q. Is this vour last vear? A. Yes. sir. 

Q. Were you livinir at Kill Bines Place on 


A. I ,e<> t<* 
Hiiih School. 
January .‘>0? 


A. Yes. 


Q. Did voti see an accident which occurred at Sixteenth 
and T Streets on that niirht ? A. Yes. I did. 

Q. Now. do you remember what occurred at that 
147 particular time? A. The President's Ball. 

(). Where were von when von saw this accident ? 

w • • 

A. On the southwest corner at Sixteenth and T, iroimr 
north. 

( t >. What time of the day did it happen? A. It was .just 
a little before i. 

Q. A little before 8 o'clock? A. That niirht. Yes, sir. 

( L ). What was the condition of the weather? A. Well, it 
was sprinklinir before. It had stopped rainimr, I believe, 
at the time: but it had been rainimr. 

Q. By the way. how old are you? A. I am 17. 

Q. I believe yon are just in the middle of the term of 

vour examinations, aren't von? A. Yes. 

• • 

Q. Which way had you been walkinir prior to this acci¬ 
dent? A. Been walkinir north. 

Q. Were you facing; north at the time? A. Yes, sir. 

Q. Now, did you see the lady who was injured in this 
accident before the accident occurred? A. Yes, sir. 

Q. Tell what you saw on that occasion. A. Well, I was 
oominir north on Sixteenth Street about just a few feet 
before the corner, and the light was against me and in her 
favor so she could cross the street. 
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When she got ont to the middle of the street, some ears 
cnine up T Street and were making left-hand turns to pro¬ 
ceed north on Sixteenth. 

So she couldn't walk out in front to walk across the 
street. They were turning. So she waited until they could 
stop. 

But while she waited, the light changed, and traffic 
14K started moving on Sixteenth Street going north and 

south. 

Well, several cars started behind her on Sixteenth Street. 
And then Mr. (rutshall's car, I believe it was, was about *20 
feet from where Miss Wood was. 

By the Court: 

Q. Was ho going north or south ? A. Tie was going south. 
And when he didn’t slow the car at all— 

By M r. Offutt: 

Q. Was she still standing in the street? A. She was still 
standing in the same place, waiting. Cars turning at T 
Street were in the intersection. They had a right to pro¬ 
ceed, because they started in the intersection. So she had 
to stop for them, and the cars on Sixteenth Street started 
moving at the same time. 

By the Court: 

Q. Just a minute. Did you say that he did not stop his 
car? A. Tie did not stop his car until he hit her. 

By Mr. Offutt. 

Q. Did he sound a horn before hitting her? A. Xot that 
1 know of. 

Q. Was there any other car between him and her as he 
came down the street before he had struck her, at any 
time? A. I do not recall that if there was. 

Q. What happened when his car struck her? A. Well, 
there was an impact that sounded like two cars hitting 
together. She flew up in the air and landed about in the 
middle of the street: and he applied his brakes as fast as 
he could. 

After he stopped the car, he put it in reverse and went 
back to the white line crossing the street, the safety line. 
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And the impact sounded like two cars coming- together. It 
must have broken the left headlight, because it was hit off 
the car and she was holding it. 

Q. You mean, as she lay on the street she had his 
141) headlight? A. Yes. 

Q. Now, where was she? Having in mind if the 
sidewalk continues on straight across Sixteenth Street, the 
T Street sidewalk, will you state whether or not she was 
on that part of the street or on some other part of the 
street? A. Do you mean if the sidewalk was going— 

Q. 'Will you step down here just a minute (going to the 
blackboard) ? This is south and this is north. This is east 
and this is west. You say you were on the south? A. 
Southwest. Like here. 

Q. Southwest corner? A. Yes. 

Q. Will you mark on here just about— This mark here is 
the sidewalk line, and that is the outside curb on all four 
corners. Were there lights on all four corners, traffic 
lights? A. Yes. there were, because T Street was two ways 
at the time. 

Q. T Street now is one way? A. Yes, sir. 

Q. And you live just a few blocks away from there? A. 
Yes. 

Q. Will you mark on here, just mark on here, just put a 
cross mark where she was when she was struck? A. When 
she was struck ? 

Q. Yes. A. She was right here (marking). 

Q. Place another cross mark where she was after she had 
been struck, when she had the headlight in her arms. A. 
There is a sewer top at just about the center of the street. 
She was just down in the middle of the sewer top. 

Q. Now, did you see her when she started across the 
street? A. Yes. sir. She started on the right of wav, her 
right of way. 

150 Q. Speak up so that the jury can hear. A. She 
started on the right of way. The green light was in 
her favor coming across Sixteenth Street. 

Q. And you were going up this way? A. I was going 
up this way, up to U Street. 

Q. What happened after that time? A. You mean after 
she was hit? 
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Q. You saw her over about where the sewer top is, you 
say? A. Yes. 

Q. And she had this headlight in her arm? A. Yes. 

Q. What then occurred? A. Several men came over. 
One taxicab stopped on the other side of the street, and we, 
a couple or several men came over and picked her up and 
carried her over to this corner. They sent one man to call 
an ambulance. 

Q. When you say “this corner”, indicate which one. A. 
The southeast. 

Q. The southeast corner? A. Yes. sir. They took her 
over there, and one man called an ambulance. But when 
the squad car came they told him to no back and tell the 
ambulance not to come, because they were no ini* - to take 
her in the taxicab. They took her to the hospital in the 
taxicab. 

Q. Do you recall where the taxicab came from, where 
they put her in the car? A. They put her in the car rinht 
here, but I don’t recall which way it went with her. 

Q. You indicated on T Street? A. Yes. Rinht here. 

Q. Xow, when you said that this taxicab had stopped up 
hero, you indicated up near the northwest corner? A. Yes. 

Q. Is there an apartment house on that corner? A. Yes. 
sir. 

151 Q. Was there anythin." else occurred about that 
time? A. The Ambassador’s car hit the taxicab, and 
it short-circuited the Ambassador’s horns on the car, and 
it was makinn a lot of noise, and the taxicab driver not out 
and disconnected the horns, and then he came over to the 
accident. 

By the Court: 

Q. Did what? A. Disconnected the horns on the car, the 
Ambassador’s car. 

Q. Did what? A. The Ambassador’s car’s horns. 

The Court. You tell me what he said. 

Mr. Offutt. Tie said that the taxicab driver not out and 
disconnected the horns on the Ambassador’s car. 

The Witness. They were shortcircuited after the Am¬ 
bassador hit the taxicab. 
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Bv Mr. Offutt: 

Q. Were the horns sounding? A. Yes, sir. Both of 
theni. 

Q. When thev disconnected the wires did the horns stop? 
A. Yes. 

Mr. Offutt. You can stop back up on the witness stand. 

T am going to put liis initials right near the marks that 
lie made. 

Q. When you saw Miss Wood cross the street on the 
green light and leave the curb, did you observe whether 
she had anythin:g in her arms? A. She had a black satchel 
in her band. 

Q. Did she have anvthimr else? Do von know? A. T 
don't recall her having anything else in her hand at all. 

Q. Showing you this, can you identify that? A. Yes. 
That is it. 

Mr. Offutt. Showing him her hair, Mr. "Reporter. 

The Witness. A colored fellow picked it up and carried 
it over to the southwest—wait a minute—it was the north¬ 
west corner, and put it right by the lamp post. 

15*2 By Mr. Offutt: 

Q. That was over on this corner here (indicating) ? A. 
Yes, sir. 

Q. Ts there a store on that corner? A. Yes, sir. It is a 
delicatessen. 

Q. Wore the street lights on on that occasion? A. Yes. 
sir. They were. 

Q. Was that a brightly lighted corner there? A. Yes. 
sir. All the lights were on. Tt is brightly lighted when all 
the lights were on. 

Q. Was it bright— A. Yes. 

Q. —on that occasion? 

What was it—you said it was raining? A. Well, it had 
been raining, and the streets—it had been sprinkling off 
and on. and it was one of the off moments. 

Q. Did anyone have umbrellas up still? A. Xo. They 
didn't have them up. They were carrying them, though. 

Q. You said the car which struck Miss Wood went out 
in the street and then backed up? A. Yes. 

Q. To about the white line? A. The safety line. 
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Q. Was tlioro a white line across there that you know of 
at that time? A. There was just one white line there. 
There was just one white line across there at that time. 

Q. How far out into the street did the ear that struck 
Miss Wood go? A. That I don’t know. 

Q. Will you show us some distance in the room here? 
A. T would say it went out to just a little before the center 
of the street and then backed up after it stopped. 

153 Q. Having in mind this mark here where you said 
Miss Wood was lying. did it go as far as that mark 

or farther? A. I don't think it went quite that far. 

Q. Will you come down and mark it? Give us some idea 
how far it went. Just put a mark there. A. I would say it 
went about like that (marking: on blackboard). 

Q. Just place a circle back where you think the car 
backed up. A. The white line is about parallel with that 
line, which is practically continuous. 

Q. Put a dotted line across there. A. (Markina 1 on black¬ 
board) Practically continuous, this line across here. Tt 
begins back here, right behind that line. 

Q. Put a circle about where it is. A. Tt backed to about 
like that (marking). 

Q. Having in mind Sixteenth Street as compared to T 
Street, was it between the two curb lines? A. You mean 
what part of Sixteenth Street? 

Q. What part of Sixteenth Street was it in when it backed 
up. having in mind the two curb lines. A. T don't know. 

Q. Was it in the middle of the street? A. Oh. it was on 
the middle lane of the traffic lane going south. It stayed in 
that lane. 

Q. If there were a line right down the center of Sixteenth 

Street, how far was his car from that line after it backed 

up? A. Well, it was right near the line. 

Q. Can you give us some better idea? Can you show us 

with vour hands or give us some distance. A. I would sav 
• • 

it was about 2 feet from the center of the line. Room 
enough for a person to stand. 

154 Q. Which wheel? A. It would be the right-hand 
side, the front wheel. 

Mr. Offutt. That is all. Wait a minute. 
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Q. As you saw Miss Wood, the woman who was hit by 
the automobile, did you have any trouble seeing her there? 
A. I didn’t have any trouble at all. 

Q'. You saw her at all times before the— A. Well, no. 
There was one time I didn’t see her. That was when the 
ears near the curb started out Sixteenth Street. And then 
there were about two or thro of them, as 1 recall it. And 
then I saw her get hit by the tan car. 

By the Court: 

Q. By what car? A. Tan Pontiac coupe. 


Bv Mr. Otfutt: 

Q. Did you examine the tan car after the accident? A. 
Yes, sir. I went over to see what was wrong. I saw the 
headlight had come off, and I went over and looked at it. 

Q. Will you examine that picture (handing the witness 
Plaintiff’s Exhibit 2) ? A. That is the same car, with the 
headlight missing. 

Mr. Otfutt. That is Plaintiff's Exhibit Xo. 2. 

Q. 1 show you this photograph and ask you to examine it. 
Don’t sav anvthing. Do vou recognize that scene? A. 
Yes, sir. That is Sixteenth and T Streets, the corner where 
she was hit. 

(,). Having in mind the day on which this accident hap¬ 
pened, examine it closely, and 1 ask you this: Does that 
correctly represent the scene of the accident, the physical 
part of the streets? A. Yes, sir. 

Q. The day that that occurred? A. Yes, sir. 

Mr. Otfutt. Will you mark this, please? 

155 (The photograph referred to was marked “Plain¬ 
tiff's Exhibit S” for identification.) 


Mr. Otfutt. And I offer this in evidence, just the picture 
side. 

Mr. Baker. It would be interesting, if your Honor please, 
to know who took the photograph. 

Mr. Otfutt. Yes. Felix J. Peekham, an engineer in the 
War Department. 

Mr. Baker. Were you present when he did it? 

Mr. Otfutt. Yes. I was present. Xot where he took it. 
I was down in the street. 
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Mr. Baker. I don't think I have any objection 
course, I don't vet know what bearing this traffic 
May 1 ask Mr. Offutt a question, your Honor. 
The Court. Yes. 

"Which is Sixteenth Street? 

This is Sixteenth Street. 

"Which is north? 

This is north (indicating). 

This is north here? 

Yes. 

1 have no objection to it. 


Mr. Baker. 
Mr. Offutt. 
Mr. Baker. 
Mr. Offutt. 
Mr. Baker. 
Mr. Offutt. 
Mr. Baker. 


to it. Of 
has here. 


("Whereupon Plaintiff's 
deuce.) 


Exhibit 8 was received in evi- 


Mr. Offutt. Will your Honor indulge us just a moment? 
Mavbe we can agree on this. 

Now, just stand up. I want to get it so your Honor can 
see it. I mean, will you indicate to the jury? Just show 
his Honor where the scene of the accident was. 

The Court. Just a second. Let him stand so I can see it. 


Bv Mr. Offutt: 

Q. You just hold this up and stand around here so that 
everyone can see it. Indicate on there what corner 
150 you were standing on. A. 1 was standing right over 
here, coming this way. 

Q. What corner did Miss Wood start from? A. She 
started from this corner, going east. 

Mr. Offutt. He first indicated the southwest corner. 
Then he indicated the northwest corner. 

Q. Now, will you with your finger just move across the 
street as you saw her cross the street. A. She came right 
from here. She had to pause here because cars were com¬ 
ing around this way. 

Q. Where you say she paused will you take this pen 
and mark a cross mark about where she was? 

(The witness made a mark on the photograph.) 

Mr. Offutt. For the purpose of the record, the witness 
indicated a point right north of the light pole, and drew 
his finger across the street to a point about in the center 
of the street, and marked a cross there. 
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Q. Xow, will von examine that closely and see if you can 
find 1:lie point where you said that that manhole is near the 
center of the street. .lust take that in your hand and see 
if you can find it. A. Here it is, right here (indicating). 

Q. Xow, will you just place a little check mark on the 
side of it.' Don't cover it. 

(The witness did as requested.) 

Mr. Offutt. Did the jurv see where lie indicated the man¬ 
hole ? 

(The witness indicated to the jury.) 

Mr. Offutt. I notice that there are two cars facing south, 
indicate on there which is north and which is south. 

The Witness. This is north here and south going down 
this way. 

Mr. Offutt. Will you mark it north and south? 

(The witness marked on the photograph as requested.) 

loT Q. Xow, will you show us just about where the car 

that struck her was after it backed up? A. After 
it backed up? 

Q. Yes. A. It was just about in this position, of this ear 
(indicating,). 

Q. Xow, put a “G” on that car. 

(The witness marked as requested.) 

Mr. Offutt. lie indicated the car nearest the center of 
the street. 1 think that is all. You may step down. 

By Mr. Offutt: 

Q. Did you know Miss Wood before this accident? A. 
Xo, 1 did not. 

By the Court : 

Q. Do you know whether all four of those street lights 
were lighted at that time? A. Yes, sir. They were. 

Bv Mr. Offutt: 

Q. There is one thing I want to ask. Did you give your 
name to anybody at the scene of the accident? A. I gave 
it to the officer that was taking the names of witnesses. 
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Q. Did you give him your address? A. Yes, sir. 

Q. You gave the address where you are now living? A. 
Yes, sir. 

Q. When you saw the lady, Miss Wood, over on the south¬ 
east corner here, where you indicated she was carried after 
the accident, did she appear to be suffering to you? A. 
Well, she did to me, because I have been around quite a 
few explosions in mines; and she was suffering. She 
158 didn't make anv motion or erv out or anvthing, but 
it was just pain in the face that you could notice. 

Mr. Offutt. That is all. You may examine, Mr. Baker. 

Edward Earl Crusoe testilied on behalf of the plaintiff, 
as follows; 


By Mr. Offutt; 

Q. Your name is Edward Earl Crusoe? A. Yes, sir. 

Q. You spell it C-r-u-s-o-e? A. That is right. 

Q. Do you live at 5211 Grant Street, Northeast? A. Yes. 

Q. Where do you work? A. At the Cochran Wine and 
Liquor Store, 1442 U Street. 

Q. You drive a delivery truck there? A. Yes. 

Q. And that is 1442 U Street, Northwest? A. It is. 

Q. How long have you worked there? A. About four and 
a half years. 

Q. You have driven a delivery car all that time ? A. That 
is right. 

Q. Are you familiar with the intersection of Sixteenth and 
T Streets, Northwest? A. I am. 

Q. Now, directing your attention to the night of January 
30, 1939, that is, this year, did you see an accident which oc¬ 
curred there when an automobile struck a woman? A. I did. 

Q. Where were you going at the time? A. I was on my 
way to make a delivery to 1615 S Street. 

159 Q. 1615 S Street, Northwest? A. Yes. 

Q. That is S like in Sam? A. That is right. 

Q. Where did you start from? Did you leave the Coch¬ 
ran Liquor Store to make that delivery ? A. I did. 

Q. Which way did you come from the store? Which 
route did you take? A. I went south on Fifteenth and 
made a right-hand turn at T, west on T; and just as I 
approached the intersection at Sixteenth, and just before 
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I approached the intersection at Sixteenth and T, the light 
changed to amber and green, and I noticed a lady about 
10 feet from the curb walking east on T Street; and I 
brought my car to a stop, and the next time I noticed this 
lady she was near the center of the street— 

By the Court: 

Q. Where were you? On T Street? A. Yes, sir. I was 
going west on T Street. 

Q. Why did you stop ? A. Well, the light was amber and 
green. If I had tried to proceed through, I couldn’t have 
made it. And not only that, it was a car coining east on 
T Street turned north into Sixteenth. 

By Mr. Offutt: 

Q. And you brought your car to a stop? A. I did. 

Q Where was the woman whom vou saw about 10 feet 
from the curb lying at that time? A. When I brought my 
car to a stop? 

Q. Yes. A. She was just—she was close to the center of 
the street. 

By the Court: 

100 Q. As the light turned from green and amber— 

A. Yes, sir. 

Q. She was nearing the center of the street? Is that 
your testimony? A. Well, when the light changed green 
and amber I first saw this lady, and she was about 10 
feet from the west curb. 

Q. Out in the street? A. That is right, sir. 

The Court. That would be near the center of the street. 
It is 25V*: feet wide. 

Mr. Offutt. Xo. 49 feet wide. 

The Court. That is right. 

By Mr. Offutt: 

Q. So, when you first saw her, she was about 10 feet 
from the west curb? A. Yes, sir. 

Q. Was she walking? A. She was walking. 

Q. Xow, describe in your own words just what happened. 
A. She was walking. When she got near the center of the 
intersection a car came around and made a right-hand turn, 
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I mean, a left-hand turn, and went north on Sixteenth 
Street; and it seemed as though it was just about a split 
second after— 

Q. Did she stop then or keep on walking? A. She did 
stop. She had to stop. This car cut her off. In about, it 
seemed just a split second after that, I heard the crash. 

Q. Did you see her when she was hit ? A. I saw her 
when she was hit and I saw her in the air. The automobile 
didn't drag her any. It hit her and throwed her. 

Q. When you say “it throwed her,” can you describe 
it a little better than that. A. It just picked her right up, 
and when she fell she was in a sitting-up position, 
101 like. 

Q. In what part of the street? A. In the center 
of the street, the center of T Street and Sixteenth. 

Q. The center of Sixteenth and T? A. The center of 
Sixteenth and T. 

Q. In the center of both Sixteenth and T Streets? A. 
That is right. 

Q. So that she was in about the center—these being the 
four corners (indicating), she was about in the center of 
the streets? A. That is right. 

Q. What did the automobile do after it hit her? A. 
The automobile backed back through, backed across the 
crosswalk and stopped. 

Q. Well, now, after the collision did the automobile go 
forward any farther? A. The automobile went—it fol¬ 
lowed her up for about 5 feet, I will say, or so. In other 
words, she was just in front of the automobile when it 
stopped. 

Q. That is, the automobile backed up? A. That is right. 

And on cross-examination as follows: 

Bv Mr. Baker: 

* 

Q. Where were you on T Street when you saw the light 
change from green to amber? A. Well, 1 would say I was 
about 40 feet or something like that. You see, when them 
lights was two ways I had to make a stop at 15th and T 
Streets. The light was red when I got there. Then when 
the light turned green to go on 15th I knew I couldn't— 
you never can make the light at 16th. It goes out before 
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vou can get to the intersection. It comes on caution and 
green. 

Q. Were you then coming south, did you say, on 15th or 
north on 15th? A. Xo. 1 was—when I left the store, I 
went down 15th Street, and the light was red at 15th 
Street: and when the light turned green, I turned right 
and went west on T Street: and you can never make 
162 that light. 

Q. In other words, you came on 15th to T over 
here across to 16th and T? A. That is right. 

Q. And so you were back here some 4(J feet ? A. Just 
about 40 feet. 

Q. When the amber light started? A. That is right. 

Q. Then you pulled out here and stopped? A. That is 
right. 

Mr. Baker. Your Honor, there is one mistake that has 
been made. Mr. OtTutt has the chalk. My thought was—I 
was a little confused myself a minute ago. My thought 
is that 16th Street is 40 feet. This is only 32. 

The Court: Twenty-Four and a half, isn’t it? 

Mr. Baker: Thirty-two is the width. 

Mr. Offutt: Thirty-two is right, your Honor 

The Court: You have got “Twenty-four and a half 
feet”. I don’t know what that first twenty-four and half 
feet is. 

Mr. Baker: This was what one of the police had to say 
about some distance up here. But with your permission 
I would like to draw this in here a little more accuratelv 
(drawing on blackboard). I will move this crossmark up 
which Mr. Van Derveer said he was. 

Mr. Offutt: You might mark them there if you want to. 

The Court: It is dangerous to do that, because that 
changes all of those crossmarks. 

Mr. Offutt: It changes the location of them. 

The Court: In the center. It changes the realtive po¬ 
sitions all around, you see. 

Mr. Baker: I can imagine that it changes the relative 
position of this one crossmark. 

The Court. Why don't you leave them the wav tliev 

• • 

were? 

Mr. Baker: All right, then. I will (drawing on black¬ 
board). 
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163 By Mr. Baker: 

Q. Now, what part of T Street were you following? Was 
that a two-wav street or a one-wav street? A. A two-wav 
street. 

Q. It was a two-way street then and a one-way now? A. 
That is right. 

Q. IIow far from this curb were you out as you ap¬ 
proached 16th Street? A. IIow far from the curb? 

Q. From the north curb line of T Street ? How far south 
of that were you? How much room was there to your 
right ? A. Well, I was just kind of like in the center of 
the street. 

Q. You were just about in the center of T Street? A. 
That is right, sir. 

Q. And you came how close to this line here, to the imag¬ 
inary crosswalk line of 16th Street? A. Well, within two 
or three feet of it. 

Q. About two or three feet of it ? A. That is right. 

By the Court: 

Q. That wouldn’t be the imaginary line, would it? It 
would be aek of it. A. It would be back. 

Q. It would be back about three inches. 

Mr. Baker: This line would be back? 

The Court: That is what I say and that is what the wit¬ 
ness says. 

Mr. Baker: You might think merely that the imaginary 
curb line is just bound to be in the line of the curb. 

The Court: Cars couldn’t come up to that point. If 
they did, people couldn’t walk across the street. 

Mr. Baker: I appreciate that perfectly, your 

164 Honor. The intersection, as we call it, is the ob¬ 
long that is bounded by a continuation of the imag¬ 
inary curb lines. Now, it is true that automobiles usually 
stop back of the crosswalk. 

The Witness: That is correct. 

The Court: That is what I thought you were driving at. 

Mr. Baker: Xo, your Honor. I am not trying to trip 
the witness. 

The Court: I didn’t mean that. But I thought you were 
trying to find out where the place was where the automobile 
stopped. 
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Mr. Baker: Vos, your Honor. That is what I was trying’ 
to find out. 

The Court: 1 meant that that dotted line that you have 
is out beyond that point. 

By Mr. Baker: 

Q. You stopped, then, approximately in the middle of T 
Street, you say, as to the north and south direction? A. 
Yes, sir. 

QJ And you stopped with reference to this curb line, the 
imaginary curb line, how far to the east? A. I don't un¬ 
derstand what you mean. 

Q. Let us take this one line that I just drew in, which is 
a continuation of the curb on Kith, the west side of Kith— 

The Court: That is confusing to the witness, because he 
is not supposed to go up that far. Automobiles have no 
right to go up that far when tin* lights are against them. 

Mr. Baker: 1 appreciate that too, your Honor. I am 
asking the witness how far he stopped before the center of 
16th and T. But I take it that this line has a much more 
definite meaning, your Honor— 

The Court: I don’t understand what vou are talking 
about, and I don't think he does. 

By Mr. Baker: 


Ql Do you understand. Mr. Crusoe, what 1 mean when 1 
say •*imaginary line" that represents an extension of the 
curb line? A. I understand that, but I stopped in 
165 back of the white line here. That doesn't go as far 
up as that line. 

( t >. You stopped back up here? A. That is right. 

Q. And do vou know how manv feet back from there this 
imaginary curb line you were? Was it five feet, ten feet, 
or fifteen feet, or what was it ? A. I would sav, about ten 
feet. 


Q. Now, do you know how long the green light for T 
Street, the street you were on. remains green, and how long 
it remains red? A. No, sir. 1 don’t. 

( L >. Do you know how long the 16th Street lights remain 
green and how long they remain red? A. I don't. But I 
think the Kith Street light remains green a little bit longer 
than the T Street light. 
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(,). A little longer? A. T think so. 

Q. Xow, was there any traffic coming cast on T Street 
that you noticed? A. Coining east on T Street? 

Q. Yes. A. Yes, sir. 

Q. As von came up? A. That is right, sir. 

Q. That traffic proceeded where, if at all? A. It turned 
left and went north on 16th. 

(,). IIow many cars? Do you know? A. I think it was 
two cars. 

Q. Two? A. I think so. 

Q. And had these two cars "one on up Sixteenth before 
you came to a stop? A. Just about the time I had—no, sir. 

The last one hadn't, hadn’t fully come to a stop. 

166 Mr. Baker. That is all. 

During the cross-examination of Dr. Paul Joseph 
O’Donnell the following occurred: 

Q. Xow, Doctor, assume that the patient in this ease had 
such an injury as you see in there, what are the prospects 
for the future with reference to her ability to cook and 
get about? A. In regard to her cooking, I don't see what 
the fracture— 

The Court. That is hardly a fair question. Of course, 
if she could sit in a chair, she could cook all right. But she 
has to go out and make a living. I think the question 
ought to be directed to her ability to commercialize her nat¬ 
ural occupation. 

By Mr. Baker: 

< t >. Doctor, will you take the modification that the Court 
has suggested? A. Yes. That is awfully hard to say, be¬ 
cause no two of these cases run the same course. 

Q. How long has it been since you have seen her? A. 
That I couldn't answer, either. We are making lots of 
them every day. We don't keep any record of them, any 
formal record, as they are charity cases. I just go around 
and see ten or fifteen at a time. 

(}. Xow, can you tell us any more about the prognosis 
for your prediction as to what she probably can do or can¬ 
not do and what limitations she will have? A. That is a 
very difficult question to answer, so far as 1 haven't seen 
her limb. Whether she has any residual stiffness in her 
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knee or ankle and her ability to get around depends on how 
much motion she has in her knee and ankle. 

Q. Were you present recently when Dr. Talbot exam¬ 
ined her? A. 1 was not. 

Q. So that you haven’t seen her for months back? A. 
1 would say, at least February anyway. The last part of 
Fobrua ry. 

( t >. Mr. OlTutt asked you whether or not you looked upon 
this as being a bad fracture. That is a broad term, it 
seems to me; but does this fracture differ very much 
lb? from what you have usually if you have a fracture 
of the tibia or fibula? A. Most of them that are 
suffered by indirect violence are somewhat similar to this 
type of fracture. 

( t >. Do you see any reason. Doctor, for the plaintiff to 
suffer pain from this fracture for any extended period of 
time; A. It all depends on whether she has delayed or 
non-union. 

Q. Can vou tell us what vou saw on that last X-rav— 
A. Xo. 

Q. —as to whether or not she had union? There is one 
X-ray there, isn’t there, somewhere around April 27? 
Would it help you to use the light. Doctor ? A. Xo. 

Here is one taken, from the marking on it, I think it is 
April 29. 1939. It is apparently the last one that has been 
taken. According to this X-ray, union is not complete. 

Mr. Baker. I will ask Mr. Offutt whether or not she has 
had an X-ray since this one of April 29, that you know of. 

Mr. Offutt. Xot that I know of. 

Have you had any since then? 

The Plaintiff. Xo. 

Mr. Offutt. Xo. Xot since that one. 

By Mr. Baker: 

0. How about position. Doctor? A. The position is ex¬ 
cellent. 

Q. And shortening? A. Xo shortening. 

Q. In other words, does that leg to you in all respects 
look like a good job? A. Yes, sir. 

The Court. You don't expect him to say anything else, 
do you, of his own work ? 
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168 Mr. Baker. 1 think the doctor is modest enough 

to sav if it doesn't look good. 

* » 
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Untteft States (ttnurl of Appeals for tl;e 
Ststrirt of (Columbia 

April Term, 1940 


No. 7662 


Willl\m Gutshall, Appellant 
vs. 

Grace Wood 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction in this Court is, of course, vested by Sec. 226 
(1924), Title 18, Sec. 26 (1929) of the District of Columbia 
Code. 


STATEMENT OF THE CASE 

In the District Court, the Appellee brought suit against 
the Appellant for damages arising from personal injuries, 
charging negligence. The Appellant denied that he was 
negligent and charged negligence to the Appellee. 

The Appellee, a pedestrian, was injured through a col¬ 
lision which occurred between her and an automobile owned 
and driven by the Appellant. This collision occurred on 
January .30, 1939, at or near the intersection of Sixteenth 
and T Streets, Northwest, in the city of Washington, about 




7:30 or 8:00 o’clock at night. The Appellee was walking 
easterly on T Street, at or near the north cross-walk formed 
bv the intersection of T Street with Sixteenth Street. The 
Appellant was driving southerly on Sixteenth Street. The 
two streets intersect each other at right angles. The road¬ 
way of Sixteenth Street is approximately 49V-> feet wide; 
the roadway of T Street is approximately 30 feet wide. 
Traffic at this intersection was and is controlled by traffic- 
light signals which were in operation at the time of the 
accident. 

With respect to the facts of the accident itself, the Ap¬ 
pellee and two other witnesses, Jack Garrett Van Derveer 
and Earl Edward Crusoe, testified on behalf of the plaintiff; 
the Appellant and three other witnesses, Samuel 0. Cissel, 
Howard A. Sutherland and Myrtle Sutherland, testified on 
behalf of the defendant. 

The crux of the matter was this: did or did not the plain¬ 
tiff enter the Sixteenth Street roadway on her green or “go” 
traffic light. The witnesses for the Appellee asserted that 
she did: that she had gotten about half way across when 
her progress was impeded by turning automobiles and the 
light then changed to red. The witnesses for the Appellant, 
on the other hand, maintained that the Appellee stepped 
off the sidewalk onto the roadway on her red light and pro¬ 
ceeded only a few steps past a row of parked cars when the 
collision occurred. Thus, there was a sharp conflict upon 
a vital issue. Xo witness stated (unless it be the Appellee 
herself, whose testimony was very much confused) that at 
the moment of impact the Appellant was proceeding on a 
red light. The consensus of all the testimony is that at 
such moment the Appellant had the green or “go” light. 

The Jury returned a verdict in the amount of $7,000.00 
and judgment against Appellant was entered (R. 11). A 
Motion for a Xew Trial (R. 12) was filed and overruled. 
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STATEMENT OF POINTS 

1. The Court erred in the admission of certain evidence 
and the denial of certain proffered evidence, to the prejudice 
of the defendant (Appellant). 

2. The Court erred in making certain remarks prejudicial 
to the proper presentation and conduct of the defendant’s 
case. 

3. The Court erred in allowing certain instructions offered 
by the plaintiff and in disallowing certain instructions of¬ 
fered by the defendant. 

4. The Court erred in his charge to the Jury in that the 
same virtually made a verdict for the plaintiff imperative 
and because of other manifest errors committed in connec¬ 
tion with the Charge. 

5. The Court erred in refusing to withdraw a Juror and 
declare a mistrial when certain manifest misconduct was 
directed to his attention. 

SUMMARY OF ARGUMENT 

1. The Court erred in his charge to the Jury in that he 
invaded the province of the Jury and gave them binding 
instructions on factually controversial questions. The 
Charge to the Jury was misleading and rendered imperative 
a verdict in favor the Appellee. 

2. The Court erred in allowing certain instructions offered 
by the Appellee and in disallowing certain instructions of¬ 
fered by Appellant. 

3. The attitude of the Court was not one of complete im¬ 
partiality and his conduct of and remarks in the case were 
prejudicial to the Appellant. 
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ARGUMENT 

I 

The Court Erred in His Charge to the Jury in That He 
Invaded the Province of the Jury and Gave Them Bind¬ 
ing Instructions on Factually Controversial Questions. 
The Charge to the Jury Was Misleading and Rendered 
Imperative a Verdict in Favor of the Appellee. 

The Charge to the Jury is contained at R. 102, 103. Let 
us consider first the following portion (R. 103): 

“‘The evidence is that the defendant was traveling, as 
he expressed it, from not more than 18 miles to, as 
another witness expressed it, more than 25 miles an 
hour. And the evidence further is that he did not slow 
up and have his car under control for the protection 
of pedestrians as he approached the T Street crossing.’’ 

“The defendant was , therefore, guilty of negligence 
as a matter of law. In other words the Court instructs 
this Jury that this defendant was guilty of negligence. 77 
(Italics supplied.) 

As stated above, two eye witnesses to the accident. Van 
Verveer and Crusoe, testified for the Appellee. The Ap¬ 
pellee herself said (R. 16) that she did not see the car 
before it struck her. Three witnesses, Cissell, and Mr. 
and Mrs. Sutherland, in addition to the Appellant, testified 
as to facts of the accident in the Appellant’s case. Not one. 
witness testified that Appellant was traveling at more than 
25 miles an hour. The witness, Van Derveer, testified 
(R. 20): 

Q. Did you form any opinion as to the speed of that 
car? 

A. Xo, sir. I did not. 

Q. Can you tell us whether the car was traveling 
under 15 miles or over 15 miles ? 

A. I should say it was within the speed limit, doing 
about 22 or 23. 
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There is nothing in Crusoe’s testimony respecting the 
speed of Appellant’s car. 

The Appellant (R. 3S) stated that he was traveling at a 
speed of 18 miles; that there was a car 20 or 30 feet ahead 
of him and there was no chance for faster driving. He also 
testified (R. 38): 

Q. Then what happened after you first glimpsed this 
person? 

A. The minute 1 saw the object I immediately applied 
my brakes and almost stopped instantly. 

The witness Cissel testified on cross-examination (R. 67): 

Q. Did you have an opportunity to estimate the 
speed of Mr. Gutshall’s car during the time you saw 
it before it struck her? 

A. I would think so. Yes. 

Q. What would you estimate the speed to be? 

A. Twenty-two to 25 miles an hour. 

He also testified (R. 66) that Appellant’s car stopped 
immediately after the impact. 

Howard A. Sutherland testified (R. 74, 75, 76) that he 
was driving his car easterly on T Street and as he was 
approaching 16th Street “the amber light was changing 
the situation from green to red”; that he was the first car 
in line “waiting on the red light” where he remained some 
10 or 15 seconds when he first noticed that something unusal 
was occurring; that the Gutshall car stopped before it 
entered the intersection and remained in that position. 
Myrtle Sutherland’s testimony (R. 84 et seq.) corroborated 
her husband’s. A portion of her testimony as follows 
(R. 91): 


“She was being taken care of. It was not our re¬ 
sponsibility. We were merely witnesses to an accident. 
The only reason we called Mr. Gutshall is because we 
were waiting on a red light and I knew that anybody 
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that was crossing on that must have been crossing on 
a red light.” 

is quite revealing. 

Can it be said that the Court was authorized or even war¬ 
ranted in charging the Jurv on this most vital issue that 
the Appellant was guilty of negligence as a matter of law? 
(Of course, proper objections to the Court’s Charge were 
taken. R. 103, 104, 105.) Was not such a Charge tanta¬ 
mount to instructing the .Jury to return a verdict for the 
Appellee f 

In the case of Hammond vs. Sully, reported in 48 D. C. 
Appeals, at page 320, the Court, at page 328, in referring 
to the Court’s Charge, said: 


“The jury was bound to follow these instructions 
(Kuhn v. Chicago, M. & St. P. R. Co. 74 Iowa, 137, 140, 
37 X. W. 116; Bartling v. Behrends, 20 Neb. 211, 29 
N. W. 472; Moore v. Hinkle, 151 Ind. 343, 50 X. E. S22), 
and we must presume that tliev did so (Shreveport v. 
Cole, 129 U. S. 36, 42, 32 L. ed. 589, 591, 9 Sup. Ct. Rep. 
210), and were governed by them in formulating their 
verdict. 7/ there tens vice in the instructions it inheres 
in the verdict .” (Italics supplied.) 


Let us consider also the Court’s statement in the Charge 
to the effect that Appellant was traveling at more than 
25 miles an hour. What basis in the testimony was there 
for this statement ! In W. B. Moses & Sons vs. Lockwood, 
reported in 54 1). C. Appeals 115, the Court, at page 117, 
said: 


“The court, at the request of the plaintiff, charged 
the jury that in determining the damages sustained by 
the plaintiff they might ‘consider the rental value of said 
automobile for said period of detention as a measure 
to ascertain the amount of damage sustained by plain¬ 
tiff,’ and added, in substance, that the loss was to be 
determined by that rule. It is familiar law that an in¬ 
struction must have some support in the evidence, else 
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it should not be given. District of Columbia v. Gray, 
1 App. D. C. 500; Washington, Alexandria, etc., Rail¬ 
way Co. v. Lukens, 32 App. D. C. 442; Washington Rail- 
wav Co. v. Downev, 40 App. D. C. 147» 155; and Sweenev 
v. Erving, 228 U.*S. 233, 242, 33 Sup. Ct. 416, 57 L. Ed. 
815, Ann. Cas. 1914D, 905. We think there was no testi¬ 
mony in this case showing, or tending to show, the 
rental value of the Lockwood automobile.’’ 

The Appellant (R. 38, 42) testified both on direct and 
cross-examination that the traffic light for 16th Street traffic 
was green even when he was within half a block distant from 
the intersection. The witness Cissel stated unequivocally 
(R. 67) that Appellee left the sidewalk with the red light 
against her and proceeded thus into the intersection. What 
then did the Court mean when he said (R. 103), “There is 
no evidence of any negligence on the part of the plaintiff 
after she left the sidewalk?” Did the Court leave the deter¬ 
mination of the facts in the case to the unequivocal judg¬ 
ment of the Jury as was his duty? 

In the case of Maxey vs. United States, 30 App. D. C. 63, 
this Court at page 78 said: 

“The rule of practice in respect to charging a jury, 
that prevails in the Federal courts, has been declared 
by the Supreme Court of the United States as follows: 
‘It is true that in the Federal courts the rule that ob¬ 
tains is similar to that in the English courts, and the 
presiding judge may, if in his discretion he think 
proper, sum up the facts to the jury; and if no rule of 
law is incorrectly stated, and the matters of fact are 
ultimately submitted to the determination of the jury, 
it has been held that an expression of opinion upon 
the facts is not reviewable on error. Rucker v. Wheeler, 
127 U. S. 85, 93, 32 L. ed. 102,106, 8 Sup. Ct. Rep. 1142; 
Lovejov v. United States, 128 U. S. 171, 173, 32 L. ed. 
389, 390, 9 Sup. Ct. Rep. 57. Bui he should take care to 
separate the law from the facts, and to leave the latter 
in unequivocal terms to the judgment of the jury as 
their true and peculiar province. M’Lanahan v. Uni¬ 
versal Ins. Co. 1 Pet. 170, 182, 7 L. ed. 98, 104. As the 
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jurors are the triers of fact, expressions of opinion by 
the court should be so guarded as to leave the jury free 
in the exercise of their own judgments. They should 
be made distinctly to understand that the instruction 
is not given as to a point of law by which they are to 
be governed, but as a mere opinion as to the facts, to 
which they should give no more weight than it was 
entitled to.' Starr v. United States, 153 IT. S. 814, 624, 
38 L. ed. 841, 845,14 Sup. Ct. Rep. 919.” 


Also, in Sabens vs. United States, 40 App. D. C. 440, the 
Court at page 446 held: 

‘‘The defendant was entitled to have the judgment 
of the jury upon this evidence, as upon all other mate¬ 
rial evidence introduced by him, uninfluenced by any 
suggestion from the court as to its weight. Evidently, 
in submitting this charge, the government then thought 
an intimation should be conveyed to the jury that this 
particular evidence should be viewed with more or less 
suspicion. Any language which is calculated to invade 
the province of the jury, and which the government 
must know to be objectionable for that reason, should 
find no place in the charge of the court in any case, 
much less in a capital case.” 

The only portion of the Court’s Charge under which a 
verdict for Appellant was apparently rendered possible is 
contained in the last paragraph, as follows: 

‘‘If, on the other hand, you believe that the plaintiff 
left the sidewalk on the red light, and you also believe 
that the defendant exercised ordinary care as he ap¬ 
proached the crossing, then you must find for the de¬ 
fendant.” 

But the Court had already charged the Jury in these 
words: 

“The evidence is—that he did not slow up and have 
his car under control for the protection of pedestrians 
as he approached the T Street crossing. The defendant 
was therefore guilty of negligence as a matter of law. 
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In other words, the Court instructs this Jury that this 
defendant was guilty of negligence.” 

Manifestly, therefore, the Jury were left no discretion. A 
verdict for Appellee was made mandatory. 

The Affidavit of two of the Jurors (R. 13) filed in sup¬ 
port of the Motion for a New Trial (R. 12) becomes readily 
understandable and significant when viewed in the light of 
the Court’s Charge to the Jury. 

II 

The Court Erred in Allowing Certain Instructions Offered 
by the Appellee and in Disallowing Certain Instructions 
Offered by the Appellant. 

With respect to the prayers allowed at the request of 
counsel for Appellee, the Appellant specifically complains 
of prayers Nos. 2, 4 and 10 (R. 58). 

Briefly, in Appellee’s prayer No. 2, the language at the 
end, “The light marked 16th Street, having turned from 
red to green, after the plaintiff started across 16th Street,” 
seems to counsel for Appellant an affirmative direction to 
the Jury that the facts as stated did happen. The Jury were 
not instructed to determine whether such a situation, in 
their judgment, did occur. 

Appellee’s prayer No. 4 is obviously defective, in that 
the Jury are not told that they must find by a preponderance 
of the evidence that the Appellee did enter the intersection 
on her green light in order to return a verdict in her favor. 
It is to be noted that the Court’s Charge is altogether silent 
regarding the burden resting on the Appellee to maintain 
her case bv the weight of the evidence. 

Appellee’s prayer No. 10 is predicated upon the following 
language: 


“If you further find that the defendant operated his 
automobile in such a manner as not to be able to see 
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the plaintiff in the intersection, or if the defendant had 
placed himself in such a position that he could not ob¬ 
serve the conditions at the intersection at the time of 
the accident.” 

This language is entirely vague and furthermore has no 
basis whatever in the evidence. 

Appellant’s prayer No. 2 was denied by the Court. It is 
respectfully submitted that this requested instruction pre¬ 
sents sound propositions of law vital to the Appellant’s 
case. The failure to instruct the Jury as requested (as 
stated above the Court’s Charge to the Jury made no men¬ 
tion of the “preponderance of the evidence” rule) must be 
considered as reversible error since it is a basic principle 
in the trial of cases arising in tort that negligence must be 
established through a preponderance of the evidence by him 
who alleges negligence. Indeed, in Appellee’s prayer No. S 
(R. 7) granted by the Court, the Jury were instructed that 
negligence charged to the Appellee by Appellant must be 
proven by the Appellant by “a preponderance of the 
evidence.” 

In the case of Milso vs. Gerstenberg, 43 D. C. App. 165, 
this Court at page 174 stated as follows: 

“Where a case depends upon the effect or weight of 
the testimony, it is one for the consideration and deter¬ 
mination of the jury under proper instructions as to 
the principles of law involved. Phoenix Mut. L. Ins. 
Co. v. Poster, 106 U. S. 30, 32, 27 L. ed. 65, 66,1 Sup. Ct. 
Rep. 18.” 

And in the case of Dixon vs. Great Falls & O. D. R. Co., 
reported in the same volume (43 App. D. C. 206), this Court 
at page 213 said: 

“The seventh assignment of error is to the following 
prayer given at the request of counsel for defendant: 
‘The jury are instructed, as a matter of law, that the 
burden of establishing negligence on the part of the 
defendant as alleged by the plaintiffs is upon the plain- 
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tiffs, and that if the testimony in these eases should be 
such as to leave the minds of the jury in a state of 
equipoise as to negligence of the defendant, their ver¬ 
dict should be for the defendant.' Plaintiff’s action 
is based entirely upon the charge of negligence of the 
defendant in failing to maintain a reasonably safe con¬ 
dition in and about the place where the accident oc¬ 
curred. This instruction states an elementary principle 
as to the burden of proof. Ohlendorf v. Kanne, 00 Md. 
495, 8 Atl. 351.” 

Likewise, in the case of Harrison vs. Davis Construction 
Co., reported in 42 App. D. C. at page 255, the Court at page 
261 stated: 

“It is the province of the jury to determine the credi¬ 
bility of the witnesses and the weight of the evidence, 
under proper directions in respect of the law applicable 
thereto.” 


Finally, in the case of The District of Columbia vs. Gray, 
1 D. C. App. 500, this Court at page 506 laid down this 
principle: 

“Of course, the judge was not bound to give the in¬ 
structions requested by the defendant in the precise 
terms in which they were requested. But when a prayer 
for instructions is presented to a trial judge, and the 
prayer itself is sound in law and applicable to the testi¬ 
mony in the case, it is error in him not to instruct the 
jury in some sufficient form specifically, and not by 
vague generalities, upon the precise point to which the 
instruction is directed, if it is a material point in the 
case. This was not done in the present instance: and we 
must regard the failure to do so as error.” 

Appellant’s prayer Xo. 5 (R. 10) was denied. However, 
a corresponding instruction. Appellee’s prayer Xo. 7 (R. 7) 
containing the following language: 


“The plaintiff could rely upon the defendant to ob¬ 
serve traffic regulations and to yield the right of way 
to her so as to pass her safely by going as far as reason- 
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ably was possible around her as she went south on 16th 
Street, so as not to do her any injury.” 

was granted. Certainly, if a given legal principle is appli¬ 
cable in the one case, it should be applicable in the other. 
If if is not applicable, it should not be applicable in the 
other. 

In the case of Jackson vs. Capital Transit Company, 69 
App. D. C. 147, this Court at page 149 said: 

‘‘One operating a street car in a lawful manner, and 
giving proper and sufficient warning signals of its 
approach, may assume that a pedestrian upon, or draw¬ 
ing near to, the track will respect the preferential right 
of the street car, and have sufficient care for his own 
safety, to take notice and leave the track, or stop and 
let the car pass; ***** 

Thus, this Court has laid down a rule analogous in principle 
to the prayer requested and refused. 

Blashfield’s Cyclopedia of Automobile Law at Article 6699 
states: 

‘‘It was held to be error to refuse an instruction that 
‘I instruct you that a person lawfully and carefully 
using a street has the right to assume that all other 
persons using the street will also use ordinary care 
and caution. This rule allows pedestrians to assume 
that motor vehicle drivers will obey and abide by the 
traffic laws and regulations." ” Pinello v. Tavlor. 17 
P (2d) 1039,128 Cal. App. 508. 

In the case of Karpeles vs. City Ice Delivery Company, 
198 Ala. 449, 73 So. 642, the following granted instruction 
was specifically sustained on appeal: 

“The driver of an automobile when turning from one 
street to another has the right to presume that all other 
persons using the street will conform to the laws of the 
city, and such driver has the right to presume and act 
thereon, until it appears otherwise.” 

(Exceptions to the allowance or refusal of requested in¬ 
structions were duly taken. R. 105, 106.) 
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The Attitude of the Court Was Not One of Complete Impar¬ 
tiality and His Conduct of and Remarks in the Case 
Were Prejudicial to the Appellant. 

The Appellant makes this assignment and argument with 
a good deal of reluctance. But it is difficult to reconcile 
certain of the Court’s remarks in the presence of the Jury 
with an attitude of complete impartiality. It seems to coun¬ 
sel for Appellant that the Court was imbued with a sense 
of righteousness of the Appellee’s case and of unrighteous¬ 
ness of the Appellant’s case, and that he did not hesitate 
to make his feelings apparent to the Jury. How else can one 
interpret the following colloquy for example: 

*‘Q. Did you form any opinion as to the speed of that 
car? 

A. No, sir. I did not. 

Q. Can you tell us whether the car was traveling 
under 15 miles or over 15 miles? 

A. I should say it was within the speed limit, doing 
about 22 or 23. 

Q. You would say, within the speed limit? 

The Court: You have asked the question and he has 
told you, and I think you ought to stop. 

Mr. Baker: Verv well, vour Honor. 

The Court: You brought that on vourself.” (R. 20, 

21 .) 

or the following: 

“Bv Mr. Offutt: 

w 

Q. When you send a bill, Doctor, do you list the items, 
the number of visits that you have made and all that 
sort of thing? 
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A. AVe do in certain instances. 

Q. Do you as a general rule? 

A. As a general rule, for private patients— 

The Court: It seems to me—excuse me, Doctor. It 
seems to me that both sides are going a long way away 
from this case. The physicians, so the testimony shows, 
treated this patient as a charity patient. No bills were 
rendered until they were informed that there was prob¬ 
able liability. If there was liability, they took the posi¬ 
tion that, if it was somebody else’s fault, they should 
render bills. 

That is all there is in this case about these bills up 
to this time, and the Court thinks it a mistake to con¬ 
tinue to interject these bills into this case, because they 
have nothing to do with it directly; and there is no 
impropriety in what the doctors did, in the Court’s 
opinion. 

Mr. Baker: May I suggest to your Honor—I am 
sorry. Never in my experience have I had the conflict 
with the Court that I have had in this case, and I apolo¬ 
gize if it is my fault. 

But mv theorv of the situation is that the bill ren- 
* • 

dered by Dr. Fisher may well be considered to be exces¬ 
sive in view of the plaintiff’s own statement that he 
visited her during March and April, that she went to 
him—pardon me—that he went to her during March 
and April about every other week: and that in August, 
when she finished at Gallinger, she then went to his 
office two or three times a week; but the doctor stated 
that his bill for $396 was based on the fact that he was 
making a flat charge of $50 a month, whether he visited 
her. 07- whether she visited him, without any record 
whatsoever as to the number of visits that he made. 

The Court: That is not my interpretation of his 
testimony. He certainly saw her a number of times, 
especially in the spring: and that later he didn’t go 
quite so often. 

His testimony, of course, did not agree with hers. 
He felt that the reason for that was that in her condi¬ 
tion she had lapses of memory. 


Of course, that might be. I don’t know. You can 
argue to the jury when you get ready to do so whether 
his bill is excessive or not. 

But the thing that I criticize, the thing that must be 
stopped in this case, is to continually drag these bills 
into the case, because it is in the nature of drawing a 
red herring across the issues. The issues are two: 
First, whether or not the defendant is legally liable to 
the plaintiff for the injuries that she has suffered; and, 
second, the amount of the injuries. 

Now those are the only major issues; and the ques¬ 
tion whether this bill should have been $200 or $396 
is a comparatively small matter. 

Mr. Baker: May I say— 

The Court: There has been too much said about it 
already. 

Mr. Baker: May I respectfully say this to the Court, 
and I say it in view of the fact that I have practiced in 
this court for about 25 years; that the question of how 
much is to be paid in this case for medical services or 
otherwise is a vital question; and we have, may it please 
the Court, the right to bring that out. 

The Court: Yes, and the Court has allowed you to 
do it until the Court is satisfied that it has been over¬ 
done; and therefore the Court has got to stop it. 

Mr. Baker: I onlv sav to vour Honor that I ask vour 

• • • 

Honor for an exception. 

The Court: You don’t need any exception about it at 
this time. You ask your questions and the Court will 
rule. 

Mr. Baker: I ask an exception because of your Hon¬ 
or’s refusal to allow me to go ahead in that direction, 
because of your Honor’s attitude throughout the case. 

The Court: Well, of course as far as the specific 

question is concerned, the witness was being questioned 

bv Mr. Offutt at the time; not bv vou. 

• • • 
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Mr. Baker: As I said— 

The Court: As far as the general exceptions to the 
Court’s attitude is concerned, the Court has studiously 
refrained from doing anything which would not permit 
either side the fullest opportunity to offer all possible 
evidence. 

Mr. Baker: May I suggest to your Honor and what 
1 refer to principally is your Honor’s frequent com¬ 
ments throughout this case comparable to nothing that 
has ever occurred in my experience before. 

The Court: Well, the Court feels that in view of your 
statement, the Court will say that in its opinion the 
statement is entirely improper and is a statement that 
should not have been made. There is nothing to war¬ 
rant such a statement, and that the Court has given 
each counsel every opportunity to present every pos¬ 
sible aspect of the case that would throw any light 
upon it. 

The Court further says this: that it is the Court’s 
duty absolutely to prevent extraneous matters from 
coming into a case which may tend to divert the jury’s 
mind from the real questions. It is upon that basis that 
the Court has acted. 

The Court will also say that the Court practiced 
actively for thirty-five years; and at the time the Court 
was elected to Congress in 1920 it was known that he 
tried more cases than any lawver in Marvland of his 
age: and the Court knows that there has been no impro¬ 
priety by the Court in this case, and thinks that counsel 
for the defendant is making a great mistake to make 
such an assertion. 

Now, the discussion has proceeded far enough; and 
there will be no further discussion on that, about that 
matter. As questions were asked, they will be ruled 
upon. 

Mr. Offutt: Shall I proceed, if your Honor please? 

The Court: Proceed. Yes.” (R. 60, 61, 62.) 
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The witness, Bertha May Davis, who testified for the 
Appellee, claimed that she is a graduate nurse (R. 18). She 
testified that she rendered services to the Appellee as a 
nurse over a considerable period of time and her bill for 
such services covering the period March 1 to November 1, 
1939, in the amount of $1,050.00, was received in evidence 
(R. 19). In the course of the trial counsel for Appellant 
learned that this witness was employed as a charwoman in 
the Senate Office Building during the period in question. 
Accordingly, she was recalled to the witness stand (R. 37) 
and in the course of further interrogation she vehemently 
denied that she ever worked in the Senate Office Building. 
However, when confronted with the testimony of her supe¬ 
rior, Mrs. Gertrude Payne (R. 92), she at first (R. 99) per¬ 
sisted in her denial of having been employed as a char¬ 
woman, but at the interrogation by the Court (R. 100) 
admitted her employment in the Senate Office Building in 

accordance with Mrs. Pavne’s testimony. 

* • 

In the light of such confessed perjury by a material wit¬ 
ness, it is difficult to reconcile the Court’s remarks (R. 97) 
concerning this witness with an attitude of complete im¬ 
partiality. 

Perhaps, also, the following colloquy, which occurred 
during the cross-examination of Dr. O’Donnell, a witness 
for the Appellee, may be cited as reflecting upon the Court’s 
frame of mind in this regard: 


“By Mr. Baker: 

Q. How about position, Doctor? 

A. The position is excellent. 

Q. And shortening? 

A. No shortening. 

Q. In other words, does that leg to you in all respects 
look like a good job? 

A. Yes, sir. 

The Court: You don’t expect him to say anything 
else, do you, of his own work? 
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Mr. Baker: I think the doctor is modest enough to 
say if it doesn’t look good.” (R. 150, 151.) 

It is, therefore, respectfully submitted that the Judgment 
of the Court below should be reversed and that a new trial 
should be ordered. 

Respectfully submitted, 

Chas. S. Baker, 

Benj. L. Tepper, 

Warren E. Magee, 

720 Munsey Building, 
Washington, D. C. 

Attorneys for Appellant. 
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United States Court of Appeals 

for the District of Columbia 


No. 7662. 


WILLIAM GUTSHALL, Appellant 

vs. 

GRACE WOOD 


BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

The action is for damages arising from personal injuries 
sustained by the appellee, an elderly woman, 71 years of 
age, when she was struck by an automobile owned and oper¬ 
ated by the appellant. The collision occurred on January 
30, 1939, at the intersection of 16th and T Streets, North¬ 
west, in the District of Columbia, at or about 7:30 p. m. As 
stated by appellant, the roadway on 16th Street is 49 feet 
wide, and T Street is approximately 30 feet wide and the 
two streets intersect at right angles. 

The appellee was walking in an easterly direction on the 
north crosswalk on 16th Street at the intersection of 16th 
Street and T Street, and the appellant was driving south¬ 
erly on 16th Street. Traffic lights were in operation at the 



intersection at the time ot‘ the accident. The appellee was 
struck by the appellant's automobile, causing the left head¬ 
light of the machine to be broken completely off by the force 
of the blow. The appellee was struck while on the cross- 



of the impact knocked her to the center of T Street. 


The appellee filed an action in the District Court alleging 
that she was walking in an easterly direction across 16th 
Street, on the crosswalk, and at a time when the traffic light 
facing her was green. That the appellant, among other 
acts of negligence, failed to keep a proper lookout, and that 
he failed to sound a warning signal, and that he failed to 
slow up or stop his automobile when lie saw the appellee 
in a position of peril, and that he failed to yield the right 
of way, and that he operated the vehicle at a greater rate 
of speed than was reasonable and prudent under the condi¬ 
tions and circumstances then existing, as a result of which 
acts of negligence, the appellee suffered a sprain and strain 
of the back and hi]), a comminuted oblique fracture of the 
left tibia and fibula with displacement of the malleal frag¬ 
ments of the bone, and that she was permanently injured. 

The appellant denied the charge of negligence and fur¬ 
ther alleged contributory negligence on the part of the ap¬ 
pellee. 

At the trial of the issues, the witnesses who saw the ap¬ 
pellee ill: the act of crossing the intersection, with a single 
exception as will be shown, testified that the accident oc¬ 
curred in the following manner: The appellee entered the 
intersection on the north crosswalk at 16th and T Streets, 
when the traffic light facing her was green. She came to 
the center of 16th Street, or was nearing the center of the 


3 


street while the light was still green. She was forced to 
come to a stop in the center of the street to permit traffic 
coming easterly on T Street and turning north into 16th 
Street to pass in front of her. While she was in this posi¬ 
tion, the appellant was coming southerly on 16th Street 
approaching T Street. The lights changed and the appel¬ 
lant in entering into the intersection at T Street, and with¬ 
out slowing down, sounding his horn, or making any effort 
to avoid striking the appellee, ran into her, causing her to 
receive the serious injuries that followed. Lighting at the 
intersection was good. On this state of the evidence, the 
jury returned a verdict for appellSm in the sum of $7,- 
()()().()(). Judgment was accordingly entered for appellee. 


Traffic Regulations Involved. 


In addition to the common-law acts of negligence charged, 
the appellee alleged and relied upon certain traffic regula¬ 
tions bearing on the issues (R. 35 and 36). Under the evi¬ 
dence, the question of law and fact was raised as to the ap¬ 
pellant's compliance with the traffic regulations cited, and 
particularly, Article II, Sec*. 4, providing: 

(a) The green or “go”:—Traffic facing the signal 
may proceed, except that vehicular traffic shall yield 
the right of way to pedestrians and vehicles lawfully 
within a crosswalk or the intersection at the time such 
signal was exhibited. 


Article III—Pedestrians’ Rights and Duties. 


Section 6.—Pedestrians' Rights and Duties at ('on- 
trolled Intersections:—At intersections where traffic is 
controlled by traffic-control signs, or by police officers, 
drivers of vehicles shall yield the right of way to pedes¬ 
trians crossing or those who have started to cross the 
roadway on a green or “Go” signal and in all other 
cases pedestrians shall yield the right of way to ve¬ 
hicles lawfully proceeding directly ahead on a green or 
“Go” signal. 
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Section 22. Restrictions as to Speed. 

(b) Xo person shall drive a vehicle upon a highway 
at a greater speed than is reasonable and prudent, hav¬ 
ing due regard to the traffic, surface and width of the 
highway, and the hazard at intersections, and any other 
conditions then existing. 


Sections 23. 


Driving on Right Side of Ilighwav. 


(a) Vehicles shall be driven upon the right half of 
the highway, and the driver shall drive as closely as 
practicable to the right-hand edge or curb of the high¬ 
way. 


1 Section 28. Right-of-way between Vehicles. 

(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid col¬ 
liding with pedestrians and vehicles. 


Questions Presented by Appeal 


The statement of points submitted by appellant and the 
summary of his argument indicate that three points are 
raised by the appeal: 

1. Was the verdict proper upon the evidence? 

2. Did the Court commit any prejudicial error in its 
ruling on the prayers for instructions, or its charge to the 
jury? 

3. Did the Court commit any act prejudicial to the de¬ 
fendant’s case? 


SUMMARY OF ARGUMENT. 


1. The evidence in the case decisively shows that the 
appellee sustained her injuries because of the negligence of 
the appellant. The verdict of the jury is supported by the 
substantial, credible evidence. 

2. The physical evidence supports the finding of the 
jury. The evidence is uncontradicted that appellee was 
walking in an easterly direction on the north crosswalk on 
Kith Street at the intersection of Kith and T Streets, X. W. 
That appellant was driving southerly on 16th Street, ap¬ 
proaching T Street. That appellee was struck by the left 
side of appellant's automobile approximately 24 leet from 
the west curb of 16th Street. That appellee was visible 
and lighting at the intersection was good. That appellant 
did not sound his horn, slow down his machine, and did. 
not see the appellee until he was too close to avoid striking 
her. 

3. The weight of the evidence shows that the appellee 
was rightfully crossing on the crosswalk. The appellee and 
two witnesses testified that she started to cross on her green 
light, or that she was walking toward the center of the 
street before the light had changed to red. One witness for 
appellant testified that appellee started to cross the inter¬ 
section on a red light. The other witnesses were without 
knowledge as to the movements of appellee at the time 
she left the west curb. The explanation of the appellant 
as to the happening of the accident shows that he was negli¬ 
gent in failing to see the appellee before striking her. 

4. The Court did not give the jury binding instructions 
on controversial evidence. The Court did not instruct the 
jury that the appellant violated any regulation pertaining 
to speed. The Court correctly stated the evidence as to 
appellant’s speed, and error, if any, was waived. No ob¬ 
jection was taken by appellant to the Court’s comment on 
the evidence. The attention of the Court was not directed 
to the supposed inaccuracy of expression. 

5. The Court correctly stated that the defendant was 
guilty of negligence as a matter of law in failing to slow 
down, at .the intersection. The undisputed evidence is that 
the appellant did not slow down on approaching the inter¬ 
section in violation of the traffic regulation in force and ef- 
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feet. The Court did not instruct the jury that this negli¬ 
gence was the proximate cause of the accident, but the 
Court instructed the jury that on all the evidence it was 
for the jury to find if the appellant was negligent and it 
such negligence was the proximate cause ol the accident. 

6. The charge of the Court did not require a verdict for 
appellee inasmuch as the Court directed the jury to return 
a verdict for appellant, if they found lie exercised ordinary 
care. The Court instructed the jury that if appellant ex¬ 
ercised ordinary care, or if the appellee started to cross the 
intersection on a red light and the defendant exercised 
ordinary care they must find for appellant. The Court in¬ 
structed the jury that if appellee started to cross and to pro¬ 
ceed across the intersection on her red light, she was guilty 
of negligence as a matter of law. 

7. The instructions as given were proper and the instruc¬ 
tions denied did not properly state the law. The appellant 
failed to take proper objection to the instructions and to 
the charge of the Court of which he now complains and his 
complaint cannot be made for the first time in the Appel¬ 
late Court. 

8. The appellant failed to properly ask for instructions 
on the burden of proof and preponderance of the evidence 
and in the absence of such request properly made, the Court 
was under no duty to revise the requested instruction, and 
the failure of the Court to instruct the jury on these matters 
is not reversible error. The appellant did not call this 
failure to the attention of the Court after the charge to the 
jury was made. 

9. The attitude of the Court was fair and impartial. In 
two of the instances complained of by appellant, the evi¬ 
dence shows that appellant had fully examined the wit¬ 
nesses. Any statement by the Court arose after injection by 
appellant's counsel into discussions between the Court and 
appellee's counsel. The Court was restricting the evidence 
on collateral matters, but the restrictions were imposed on 
appellee and not appellant. The evidence shows that appel¬ 
lant complained of matters ot which he had no cause 
for complaint as the Court allowed him to complete his ex¬ 
amination. Xo prejudice arose to the appellant on any of 
the matters complained of by him. 
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ARGUMENT AND AUTHORITIES. 

L 

The evidence in the case clearly and decisively showed 
that the appellee sustained her injuries because of the 
negligence of the appellant and the verdict of the jury was 
proper. 

The ease involves an accident between a pedestrian and 
an automobile at a light-controlled intersection. Seven 
witnesses to the accident, or witnesses who were at the 
scene of the accident, testified. Four of the witnesses tes¬ 
tified as to the movements of the appellee from the time 
she left the west curb of 10th Street until the time of the 
collision. The other witnesses testified as to their knowl¬ 
edge of the accident. The discussion of the evidence in the 
brief filed on behalf of appellant is confusing and inade¬ 
quate. Because the appeal concerns matters based on the 
evidence, and by reason of the misleading construction and 
interpretation of the evidence as made by appellant, it is 
believed desirable to briefly analyze the factual evidence 
of these witnesses in order to show that there cannot be 
any doubt as to the correctness of the verdict of the jury. 

The appellee testified (R. 16 and 117) that she was 71 
vears of age, and had lived in the District of Columbia 
forty-some years. That she was employed by a Mrs. Mary 
E. Rowland, and that she was walking home from her 
place of employment, 2332 Massachusetts Avenue, North¬ 
west, on the night of the accident, and got to 16th and T 
Streets about 7:30; that she was on the north side of T 
Street; the light for T Street traffic was green and that for 
16th Street red. She waited for cars to pass by up 16th 
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Street, and she started to cross 16th Street on the green 
light. When she came to the center of lGth Street, traffic 
came east up T Street and made a turn into Kith Street, 
going in a northerly direction. She stopped to permit this 
traffic to cross in front of her, and that while she was so 
waiting, she was struck by the appellant’s automobile. She 
did not see appellant’s automobile before it struck her. Ap¬ 
pellee testified as to serious extent of her injuries. (R. 16 
and 17.) 

The testimony of the witness, Jack Garrett Van Der- 
veer, is of importance. The witness, intelligent, and with¬ 
out any interest in the case, testified (R. 10 and 134), that 
he was seventeen vears of age and a student in his last vear 
at Central High School. That at the time of the accident, 
he was on the southwest corner of Kith and T Streets: 
that he saw appellee before the accident occurred; that he 
was a few feet from the corner: the light was against him 
and in appellee’s favor: that when appellee got out to the 
middle of the street, some cars came up T Street and were 
making left-hand turns to proceed north on 16th Street; 
appellee waited until they could stop, and as she waited the 
light changed and traffic started moving on 16th Street, 
going north and south: several cars started behind her on 
Kith Street and then the appellant’s car, as witness be¬ 
lieved, was 20 feet from appellee, going south at a speed 
of 22 or 23 miles per hour, and he did not slow down or 
stop his car until lie struck appellee, who was still standing 
in the street: that appellant’s car was in the middle lane of 
traffic, being about two feet from the center of the street 
lino. 

The witness, Edward Eari, Crusoe, testified on behalf of 
the appellee, (R. 21 and 143). He stated that he was ap¬ 
proaching 16th Street, driving west on T Street, when the 
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traffic light changed to amber and green; he noticed a lady 
walking east on T Street, about ten feet from the curb; he 
brought his car to a stop and the next time he noticed her, 
she was near the center of the street; a car was proceeding 
east on T Street, turning north into 16tli Street, just then 
he heard a crash and lie saw that the appellee was struck 
and thrown into the air. The intersection was well lighted 
and after the accident the man in the automobile stated to 
witness Crusoe (R. 21), “My God man, 1 didn’t see her. 
Where did she come from?*' 

To contradict this testimony, the appellant offered the 
following evidence: The appellant William Gutshall, testi- 
tied (K. 38), that he was something less than half a block 
up north of T Street and he saw the green light at 16th and 
T Streets; there were parked cars along the west side of 
16th Street, north of T Street, and he was maintaining a 
distance of three or four feet from the parked cars, when 
appellant reached T Street. That all of a sudden, without 
any notice, an object appeared right in front of his car in 
the beam of the right headlight. That when appellee ap¬ 
peared in front of his car, she was from 4 to 5 feet in front 
of his car. Witness further testified that his car with ref¬ 
erence to the center of 16th Street at the time of the acci¬ 
dent, was 20 feet, maybe 23 feet, and not over 23 feet from 
the west curb. 

The witness, Samvel C. Cissel, who was subpoenaed by 
both appellant and appellee, testified (R. 63) that appellee 
started across the intersection on her red light and that 
she came out approximately 10 feet beyond the line of 
parked cars when she was struck by appellant. That from 
the time he first saw appellant’s car, there were no cars be¬ 
tween appellant’s car and appellee. That he estimated the 
speed of appellant’s ear to be 22 to 25 miles an hour. That 
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appellant did not slacken his car any before the struck ap¬ 
pellee. That the corner was well lighted and the whole 
street was fully lighted. That appellee was clearly visible 
to witness. That when he first saw appellant's car, the 
latter was back almost to the little side street, or possibly 
five cars back of the parked cars. That from the time he 
first saw appellant's car until appellee was struck, there 
were no cars between appellant 's car and appellee. That 
appellant did not sound a horn: that the impact knocked 
appellee as high as witness' cab and she fell in the dead 
center of the intersection. That appellant at the time of 
the accident fixed his speed at about 27) miles per hour. 
Witness admitted that he had signed a statement in which 
he stated there was no reason that he could understand for 
appellant not to have seen appellee. 

The witnesses, Howard A. Sutherland and Myrtle 
Sutherland, testified for the appellant. The witness, How¬ 
ard A. Sutherland, testified (R. 74) that on the night in 
question, he was driving his car easterly on T Street; that 
several car lengths before he approached the intersection 
at lbtli and T Streets, the amber light was changing from 
green to red and the car that was directly in front of him 
cleared the intersection, leaving him standing the first car 
in line waiting on the red light. That he had been waiting 
some little time, ten or fifteen seconds, probably, when he 
noticed that something was not just right and that there 
was a dark object coming through the air a few feet off the 
ground and lit and rolled. As soon as it stopped, he no¬ 
ticed that it was a small hand-satchel. That something else 
followed, and that turned out to be the body of a person. 
That his light was still red after the accident, and he had 
to wait a few more seconds before the light became green. 
That when he first saw the appellee, she was falling through 
the air. That the appellant stopped, to the best of his 
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recollection, with the front portion of his car even with the 
north curb line of T Street. 

Mils. Myrtle Sutherland testified (K. 84) that she was 
with her husband on the night of the accident; that they 
stopped at the red light at lGtli and T, waiting to make a 
left turn; that they had stopped there between 15 and 30 
seconds; that during that period of time she had not no¬ 
ticed any traffic coming north prior to the time the cars in 
front of her collided; that she had not seen any pedestrian 
at all and that she didn’t see anvbodv walking in the inter- 
section; that the first thing that attracted her attention was 
the object in the air. 

Michael S. McCarthy, of the Metropolitan Police De¬ 
partment, testified (R. 15, 109) that he went to the scene 
of the accident on the evening in question with the appel¬ 
lant, who pointed out to the witness the place where the 
accident occurred. Witness took measurements of the in¬ 
tersection and found that the collision occurred in the cen¬ 
ter of Kith Street. That 16th Street is 49 feet from curb 
to curb, and the appellant pointed out to witness that the 
collision took place about 24 feet north of the north curb 
line of T Street. At the time the measurements were taken, 
it was raining very heavily, and the officer could not find 
any skid marks on the street. Photographs of the appel¬ 
lant’s car were taken by the officer and introduced into evi¬ 
dence, showing the left front headlight knocked off com¬ 
pletely and there were slight dents on the left fender and 
left side of the hood. That appellant told witness that ap¬ 
pellee was lying directly at the left-hand side of the car 
after the impact. 

James Shelby Adams, also an officer, testified (R. 16) 
that he tested the brakes of appellant’s car on the night 
in question and found them good. 
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Conclusions of the Evidence. 

Oil the evidence as presented, appellee respectfully urges 
to the Court: 

1. The evidence, upon analysis, overwhelmingly shows 
that the accident arose as a result of the ngligence of the 
appellant. 

2. No satisfactory explanation has been offered by 
the appellant as to why he did not see the appellee in time 
to sound his horn, or why he did not slow his machine on 
approaching the intersection, or why the appellant did not 
see the appellee in time to avoid the accident, and in this 
connection, it should be recalled that the statement of the 
appellant to the appellee's witness, Crusoe (R. 21) to the 
effect, “My God, man, I didn't see her. Where did she 
come from?’*, was not denied or contradicted by appel¬ 
lant. 


3. Xo satisfactory explanation was given how the ap¬ 
pellant struck the appellee with the left side of his automo¬ 
bile some 24 feet from the west curb of 16th Street, and 
why the appellant did not see the appellee crossing the 
street, notwithstanding that appellee had crossed approxi¬ 
mately 24 feet on 16th Street, and on all the evidence there 
was no traffic to impede the vision of appellant, and on 
the evidence of appellant's own witness, Cissell, appellee 

was clearlv visible. 

* 

4. The appellee, Van Derveer, and Crusoe testified that 
appellee started on the green light or that she was walking 
towards the center of the street while the light was still 
green, before it changed to red. The appellant and the 
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witnesses, Mr. and Mrs. Sutherland, did not see the appellee 
cross the street, and any belief on their part as to the right 
of the appellee to be in the intersection is based on the 
assumption of the change of light, and disregards the prior 
entry of appellee into the intersection on the green light. 
The witness, Cissell, is the only witness who placed the 
appellee crossing on the red light. 

5. The question as to the crossing on the green or red 
light was factual, and was decided by the jury in favor 
of appellee. The evidence was ample and competent to 
support the verdict of the jury, and it is respectfully sub¬ 
mitted, that the evidence supports the finding and any 
other finding might well be contrary to the weight of the 
evidence. 


n. 

The Court did not give the jury binding instructions on 
any factually controversial question. 

The appellant complains of that part of the Court's 
instruction, (R. 103) pertaining to the speed of appellant 
and the failure of appellant to slow up at the intersection, 
thereby constituting negligence. 

A reading of the evidence supports exactly the statement 
of the Court as to the evidence, and the legal conclusion 
applicable therefrom. The charge embraces two state¬ 
ments: First, as to the speed the appellant was traveling, 
and, secondly, that the appellant did not slow up and have 
his car under control for the protection of pedestrians as 
he approached the intersection as required by Article III, 
Section 2S, Traffic Regulations (see supra and R. 35). The 
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uncontradicted testimony on this question is that the ap¬ 
pellant did not slow down on approaching the intersection. 
The evidence on the point is as follows: 

The witness, Cissell, testified (R. G7 and 68): 

Q. Did his ear slacken anv before he struck Miss 
Wood? 

A. It did not. 

It. is to be remembered that this is the testimony of the 
appellant's witness. 

The appellant furnished no testimony that he slowed 
up on approaching the intersection (R. 38). 


The witness, Van Derveer, testified (R. 135): 

Bv the Court: 

Q. Was he going north or south? 

A. He was going south. And when he didn't slow 
the car at all— 

By Mr. Offutt: 

Q. Was she still standing in the street ! 

A. She was still standing in the same place, waiting. 
Cars, turning at T Street were in the intersection. They 
had a right to proceed, because they started in the 
intersection. So she had to stop for them, and the cars 
on Sixteenth Street started moving at the same time. 

Bv the Court: 

Q. Just a minute. Did you say that he did not stop 
his car? 

A. He did not stop his car until he hit her. 

The appellant, in his brief, fails to show any evidence 
that the appellant slowed up on approaching the intersec¬ 
tion and the evidence is that he did not slow up. Such con¬ 
duct on the part of the appellant was a violation of the 
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cited traffic regulation and therefore negligence per se. 
Danzanshy v. Zimbolist, 70 App. D. C. 234,105 F. (2d) 457. 
The testimony therefore being uncontradicted, the Court 
properly stated that the conduct of the appellant in failing 
to slow down on approaching the intersection was negli¬ 
gence as a matter of law. 

45 C. J. 1285—“Where the evidence is conflicting as 
to the violation of a statute or ordinance, the issue 
presented is for the Jury * * * (P. 1286) Where the 
statute is held to establish a fixed standard of care, 
and its violation is proved by uncontradicted evidence, 
the question of defendant’s negligence is for the 
Court.” 

The same question was considered in the case of Chesrow 

v. Bevier , 101 Oh. St. 2S2, 128 N. E. 94, wherein the Court 

stated it was error for the Court to submit to the jury the 

question as to the violation of a statute on uncontradicted 

testimonv: 

•> 

“The effect of his charge was to submit to the jury the 
question as to whether a violation of a statute con¬ 
stituted negligence. This Court in the case of Schell 
v. DuBoid, Adm. 94 Ohio St. 93, held: ‘The violation of 
a statute passed for the protection of the public is 
negligence as a matter of law and it was the duty of the 
court to so charge the jury. In the instant case, by 
reason of the fact that the undisputed evidence dis¬ 
closes but one light was displayed on the front of 
motor vehicles, and that no light was displayed upon 
the wagon, and by reason of the admissions and aver¬ 
ments as to time, if 1 teas the duty of the Court to charge 
that the plaintiff in error was guilty of negligence as a 
matter of law in not displaying sufficient lights * * * 
but the violation of the statute being conceded neither 
the court nor the jury had any discretion in the per¬ 
formance of their respective duties with reference 
thereto, the one to instruct and the other to find negli¬ 
gence." ” (Italics supplied.) 
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Hart v. Roth, 1S6 Ky. 535, 217 S. W. 893: 

“"Where the facts are admitted or established by un¬ 
disputed testimony, negligence is a question for the 
Court and should be taken away from the jury/’ 


In the ease of Standard Oil Co. v. Allen, 50 App. D. C. 
87, 207 F. 045, the Court in considering the facts stated 
(p- SH>): 

“Applying the doctrines of these cases to the case at 
bar, it would appear that the driver of the wagon 
was guilty of negligence in disregarding the regulation 
and that there was no error in asking the jury to say 
whether or not there was a casual connection between 
the negligence and the accident." 


In the foregoing case, this Court cited with approval the 
case of Johnson v. H< it man, 88 Wash. 595, 153 Pac. 331. In 
the latter case, the trial court submitted to the jury to find if 
the uncontradicted evidence of the violation of a regulation 
was negligence. The Appellate Court stated: 

'“Under this instruction in addition to the two ques¬ 
tions of fact above mentioned, there was left to the 
jury also the question of law whether or not it was 
negligence for the respondent to drive on the left 
hand side of the street, though there was no evidence 
tending to make the question of fact. This, under our 
decisions was error." 


In the case of Rooney v. Yellow Cab (0 Baggage Co., Mo. 

App., 209 S. W. 669, the Court states, P. 671: 

: “It is true that the instruction does not have the jury 
find that the taxicab was being driven in excess of 10 
miles an hour, but it is undisputed that it was being 
driven at least 12 miles an hour * * * it was unnecessary 
for the jury to find as a matter of fact that the violation 
1 thereof wan negligence for the reason that its violation 
under the circumstances was negligence per se.” (Ital¬ 
ics supplied.) 
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The appellant seemingly argues that the Court likewise 
instructed the jury that the charge as to negligence em¬ 
braced the statement of the Court as to speed. This is not 
so, and a reading of the charge of the Court shows that the 
statement of guilt as to negligence applies only to the part 
of the charge in failing to slow down and have the car under 
control for protection of pedestrians. However, in this 
connection it should be observed that the Court did not 
instruct the jury that such negligence was the proximate 
cause of the plaintiff’s injuries, and that the jury must 
therefore find for the plaintiff. The Court was instructing 
the jury only as to the legal effect of one phase of the evi¬ 
dence, which, it is respectfully urged, was proper. It is 
submitted to the Court that the objection to the charge 
cannot be cited as error for reason that the grounds of 
appellant's objection to this part of the charge was not 
made. Rule 51, Federal Rules of Civil Procedure. 

The Court did not instruct the jury that the appellant 
was negligent on all the evidence and that such evidence 
precipitated the appellant’s injuries as appellant contends. 
It is to be remembered that on all the evidence, the Court 
charged the jury as follows (R. 102): 

“If, on the other hand, you believe that the plaintiff 
left the sidewalk on the red light, and you also believe 
that the defendant exercised ordinary care as he ap¬ 
proached the crossing, then you must find for the de¬ 
fendant. ’ ’ 

The Court instructed the jury that it must find that the 
negligence charged was the proximate cause of the accident, 
Appellee’s Prayer Xo. 3 (R. 9). The Court instructed the 
jury on all the evidence that if the jury should find that 
the appellant exercised ordinary care, their verdict should 
be for him, Prayer Xo. 3 (R. 9). In appellant’s Prayer 
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Xo. 9, (R. 11), the Court instructed the jury at the request 
of the appellant that if they found that appellant started 
to cross and proceed through the intersection on her red 
light, she was guilty of negligence as a matter of law. 

This clearlv shows that the Court did not instruct the 
* 

jury that the negligence as a matter of law in the evidence 
was negligence from which the jury must find that the ap¬ 
pellant was negligent on all the evidence and that such 
evidence was the proximate cause of the accident. 

The appellant further complains of that part of the 
charge in which the Court stated the testimony as to the 
speed at which appellant was traveling. The short answer 
to this complaint is that the appellant did not complain to 
that part of the charge and the record shows (R. 104 and 
105), that he did not complain and he therefore cannot 
assign this as error. Rule 51, Federal Rules of Civil Pro¬ 
cedure. 


The witness, Samuel Cissell, testified that the appellant 

had fixed his speed at 25 miles an hour (R. 69). The other 

witnesses fixed the speed at from 18 miles (R. 38) or about 

22 or 23 miles per hour (R. 20). Taking into consideration 

the testimonv of the witness, the Court exactlv stated the 

evidence. The Court stated that the evidence showed that 

the appellant was traveling from not more than 18 miles 

an hour to 25 miles an hour, and the testimonv bears this 

* 

out. The appellant is endeavoring to put a construction 
on the language of the Court that is unwarranted. From 
reading the statement of the Court, it is apparent that 
after the statement of “18 miles to", the Court added a 
parenthetical expression and repeated the word “more" to 
carry back its thought to the speed of the appellant. By 
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omitting the parenthetical statement, the Court stated to 
the jury that the speed of the appellant was from not more 
than 18 miles to not more than 25 miles an hour. The 
double usage of the word “more” was and could not have 
been misunderstood. 

If there was any question in the mind of appellant as to 
the statement, this easilv could have l>een corrected bv 
counsel calling this to the attention of the Court as required 
by the rules, and this was not done. 


Spring Co. v. Edgar, 99 U. S. 645, 25 Fed. 487: 

“Instructions given bv the Court at the trial are en- 
titled to a reasonable interpretation, and if the proposi¬ 
tion as stated is not erroneous, they are not as a gen¬ 
eral rule to lx? regarded as incorrect on account of 
omissions or deficiencies not pointed out by the ex¬ 
cepting party. 

“Requests for such a purpose may be made at the 
close of the charge, to call the attention of the Judge 
to the supposed error, inaccuracy, or ambiguity of ex¬ 
pression; and where nothing of the kind is done, the 
judgment will not be reversed, unless the Court is of 
the opinion that the jury was misled and wrongly di¬ 
rected. 


It is to be observed that no objection was made to the 
statement of the Court as to evidence on speed (R. 104 and 
105). In the absence of such failure, the objection cannot 
be made for the first time in the Appellate Court. Walsh v. 
Rosenberg, 65 App. D. C. 157, SI F. (2d) 559. 

“It is the duty of counsel objecting to a charge of the 
Court to call the attention of the Court to the particular 
subject matter to which the objection is directed, and if 
counsel fails in this duty the objection cannot be made 
for the first time in the Appellate Court.” 
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Chalmer r. Washington Post Co., 50 App. D. C. 14, 0 F. 
(2d) 712: 

“Xo objection was interposed at the close oi‘ the 
charge, nor was the Court's attention specifically call¬ 
ed to any objections by counsel for the plaintiff. These 
matters, therefore, will be deemed waived and entitled 
to no further consideration." 

The Court ultimately left the determination of the facts to 
the jury which heard all the evidence. The jury was told as 
to the traffic regulation as to speed (R. 35). At its best, 
the statement, if erroneous, was harmless and therefore 
not the basis of having the judgment vacated. Rule 61, 
Federal Rules of Civil Procedure. 

III. 

The Court did not err in allowing certain instructions 
offered by the appellee and in disallowing instructions 
offered by appellant. 

(a) Appell&S’s prayer Xo. 2 (R. 5). The prayer is 
predicated upon the finding by the jury “if you find that 
the plaintiff started across 16th Street on the green light". 
This can be construed only as telling the jury that the 
appellee started across on the green light only if they so 
find. Further, there is no showing in the transcript of the 
record that objection was taken to the instruction before the 
jury retired to consider its verdict, and there is no showing 
to what objection was taken and distinctly showing the 
grounds of the objection. In the absence of such showing, 
the giving of the instruction cannot lx? assigned as error. 
Rule 51, Fed. Rules of Civil Procedure. 

The only showing of an objection to prayers is found on 
R. 105 and 106. The Record does not show what objection 
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was taken; the record does not show the grounds of the ob¬ 
jections; the record does not show wherein counsel indi¬ 
cates to the Court why the prayers objected to were de¬ 
fective. 


Traver r. Smolik, 43 App. D. C. 150: 

P. 155—“It is always incumbent upon counsel to clearly 
state his objections, and to accurately point out, not 
only the portion of the instructions objected to, but the 
specific ground of objections, so that the trial court 
may have an opportunity to correct the error”. Citing 
cases. 

IP. T. Walker Furniture Co. r. Dyson, 32 App. D. C. 90: 
At the close of the Court's charge to the jury, the de¬ 
fendant excepted to each part thereof “on the ground 
that the same was contrary to law". This exception 
was clearly too general to avail the defendant here. 
He should have stated the specific grounds for his ex¬ 
ceptions, and thereby given the trial court an oppor¬ 
tunity to pass upon them. 

(b) Prayer No. 4, (R. 5 and G) is predicated upon the 
condition, “if she started across 16th Street on the green 
light”. The record fails to show any objection to the giv¬ 
ing of the prayer. In the absence of such showing, the giv¬ 
ing of the instruction cannot be assigned as error. Rule 51, 
Federal Rules of Civil Procedure. Appellant also com¬ 
plains that the Court did not instruct the jury on the bur¬ 
den of proof. A careful reading of the record shows that 
the appellee did not ask for an instruction on either burden 
of proof or preponderance of evidence. The appellant 
could have obtained the instruction by requesting it, and 
the failure of the Court to give such instruction is not preju¬ 
dicial error. 
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(c) In connection with Prayer No. 4, above, should be 
taken appellant's objection to denial of Prayer No. 2. The 
same objection is made to assignment of the prayer as er¬ 
ror, for reason that the reasons for the objection to re¬ 
fusal to grant the prayer are not stated as required by Pule 
51, Federal Pules of Civil Procedure, and cannot be as¬ 
signed as error. Further, the prayer is defective for rea¬ 
son that it overlooks any question of last clear chance, and 
fails to explain to the jury what would Ik* negligence under 
the circumstances. The defendant's Prayer No. 3 was 
granted, and this stated the duty of care imposed by law on 
the defendant, and this matter was also covered by the 
Court in its charge to the jury. Tin* appellant did not ask 
for an instruction on burden of proof as required by the 
said Pule 51, and the precise question was considered and 
decided in Capita} Traction Co. r. Copland. 47 App. D. 0. 
152, wherein the Court stated: 

“No instruction was given by the Court relative to 
the Burden of Proof as to negligence or contributory 
negligence. This, however, was not error unless the 
appellant made a request correct in point of law and 
applicable to the facts, (('alts r. Chaim. How. 376, 111 
L. Ed. 306; Ilaffin r. Mas, 15 Wall. 074, 21 L. Ed. 198) 
* * The request should not have been given as it was 
presented, and it was no part of the Court's duty to re¬ 
model it (2 How. 37(5, supra). In this connection we may 
remark that the failure of the Court to charge with 
respect to the burden of proof was undoubtedly an 
oversight and would have been promptly corrected if 
appellant had specifically directed the judge's atten¬ 
tion to it at the close of the charge.** 

(d) Prayer No. 10—the same point is raised as to as¬ 
signing the giving of the instruction as error for reason 
that the transcript of record does not show that appellant 
objected to tin* giving of tin* instruction before the jury re- 
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tired, or a showing as to the matter to which he objects and 
the grounds of his objections. See Rule 51, Federal Rules of 
Civil Procedure. The prayer was intended to cover a 
questionable defense raised by the appellant’s counsel in 
his opening statement to the effect that the appellant was 
driving over close to the cars parked on his right side and 
that they obscured his view, (R. 115). The appellant, him¬ 
self, testified that he was maintaining a distance of 3 or 4 
feet from the parked cars, and in line with the car in front 
(R. 38 and 41). The instruction covered this ambiguous 
situation brought about by the appellant, see (R. 115, and 
116): 

The Court: I understood you to say in your opening 
statement—and T may have misunderstood it—I under¬ 
stood you to say that the car of Mr. Gutshall was driv¬ 
ing over close to the cars parked on his right side, and 
that they obscured his view. 

Mr. Baker: Of the pedestrian. 

The Court: Of the pedestrian. 

Mr. Baker: Of the pedestrian coining across Six¬ 
teenth Street until she came out and appeared in be¬ 
hind this line of cars. Yes, your Honor. 

How the appellant reconciled this testimony of main¬ 
taining the distance of 3 or 4 feet from the parked cars, 
which the Court should take judicial notice were not wider 
than 5 or 6 feet, with his testimony that he struck the 
appellee 20 or 25 feet from the west curb (R. 47) has never 
been explained. 

The appellant complained that his prayer Xo. 5 was de¬ 
nied. The objection is again raised as to failure to comply 
with the Rule 51 of Federal Rules of Civil Procedure. The 
prayer as drawn is clearly defective. As such it would al¬ 
low a motorist to run down a pedestrian who is violating a 
traffic regulation. 
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The right of way is a rule of the road which permits one 
person to assume that the other will permit him to pro¬ 
ceed, but such assumption is not permitted when it is appar¬ 
ent that the right of way will not or cannot be given. The 
prayer states that if the plaintiff entered the intersection on 
a red light the defendant could expect that the plaintiff 
would yield to him the right of way. Certainly, by entering 
the intersection on a red light, the appellee would indicate 
that she was not going to yield the right of way, and the ap- 

i 

pellant could not anticipate that the right of way would be 
yielded. The purpose of a statute as to right of way is to 
prevent and not to license negligence and to, so far as pos¬ 
sible, make street intersections zones of safety and not of 
danger. 


The common-law rules applicable to negligence are not 
abolished by a statute regulating the right of way at inter¬ 
sections, but such a statute merelv furnished an added fac- 
tor to be considered in determining negligence between 
users of the highway. 


The prayer is contrary to the purpose of a right of way 
regulation, as stated in Bland v. Herslicy , GO App. D. C. 226, 
50 F. (2d) 991,: 

“ ‘The right of way is not absolute. The statute is a 
road regulation and not an inflexible standard by which 
to decide questions which arise over collisions at inter¬ 
sections of roads. The law does not confer the right 
of way without reference to the distance of vehicles 
from the intersection point, their speed, and respective 
duties * * * Xo driver, and especially no driver of an 
automobile has leave to approach an intersection with¬ 
out using reasonable watchfulness and caution to have 
his vehicles under control. When approaching a high¬ 
way crossing, as elsewhere, on the public way, eternal 
vigilance is essential to the practical matter of driving 
automobiles.’ ” 
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The prayer, as submitted, would nullify the rule of law 
as stated in Standard Oil Co. v. McDaniel. 52 App. D. C. 19, 
280 F. 993,: 

“Where the driver of a truck observes, or should ob¬ 
serve a person about to cross in front of him, and it is 
reasonably apparent that he does not appreciate that 
danger is near, the driver should employ all reasonable 
means in his power to avoid injuring him. He should 
proceed on the theory that the pedestrian may continue 
in his course heedless of liis peril and therefore should 
bring his vehicle under control so that he may stop if 
necessary before striking. He has no right under such 
circumstances to act on the assumption that the pedes¬ 
trian will halt in time to save himself, or, if he does not, 
and is injured, that the fault will be his and not the 
driver’s.” 

The prayer would be defective for the reason alone that 
the traffic regulation provides that pedestrians shall yield 
the right of way to vehicles lawfully proceeding directly 
ahead on a green or “go” signal. The prayer fails to state 
that the jury must first find that the appellant was law¬ 
fully proceeding directly ahead of appellee, and fails to 
state the circumstance on which appellant might, or could 
assume that he would be given the right of way. Further, 
under the facts and evidence in this case, the respective 
positions of the parties were not such as to justify the ap¬ 
pellant in relying on any belief of right of way. See Bland 
v. Hershey, supra. 


IV. 


The attitude of the Court was fair and impartial. 

It is submitted that the attitude of the Court was fair 
and impartial and that the defendant was given a fair trial. 
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(a) The objection to the comment of the Court regard¬ 
ing- the speed of appellant (K. 21) is without merit. The 
witness answered the question asked and counsel for ap¬ 
pellant framed a question to have the witness repeat what 
he had already testified (R. 20 and 21). Counsel must have 
understood by the statement of the Court that it was re¬ 
straining the repetition of testimony as no objection was 
taken to the statement of the Court and counsel did not in¬ 
dicate any dissatisfaction with the statement. On the con¬ 
trary, he indicated he was agreeable to the limitation for he 
stated after the statement of which he now complains (R. 
21 ): 

Mr. Baker: 1 am content. 

(b) It is difficult to understand the argument in appel¬ 
lant's brief as to the colloquy between the Court and him as 
to the question of the value of the services of one of the 
physicians (R. GO, 61 and G2). 

The discussion took place on the examination of Dr. Tal¬ 
bot, who had been sent by the appellant to determine the 
amount of the disability that the appellee sustained as a re¬ 
sult of her fractured leg (R. 56). A T)r. Fischer had testi¬ 
fied to some length as to the extent of services performed by 
him for appellant, and the amount of his bill for services. 
The appellant endeavored through Dr. Talbot (R. 59) to 
discredit Dr. Fischer for his manner of presenting a bill for 
services without keeping a record of the visits made. This 
was done by asking Dr. Talbot as to the custom of physi¬ 
cians in keeping records of visits. To this question, the 
Court sustained an objection (R. 59). Notwithstanding this 
ruling, appellant repeated the question and the witness was 
allowed to answer and he thereupon answered the question: 
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Bv Mr. Baker: 

•» 

Q. Doctor, are you thoroughly familiar with the 
practice of a general practitioner here in Washing¬ 
ton, as to how they keep their records and so forth? 

A. Well, I know that doctors keep records. Yes. 
We all do. 

Q. Do they all keep records of the number of visits 
which they make and the patients make to them. 

A. It is customary. 

Q. And do those records customarily enter into the 
amount of the bill that is ultimately charged for the 
work? 

A. Well, it does in many instances. They some¬ 
times—certainly in surgical work many times the whole 
thing is lumped, the operation and the after care is 
lumped. But ordinarily it is customary to have a rec¬ 
ord, because patients as a rule will wish an itemized 
statement of things, and we have to be able to give 
them. 

Mr. Baker: You may take the witness. 

On cross-examination by appellee, the Court indicated 
that it would restrict the testimony of further matters of 
the custom of physician’s keeping records for reason that 
an extraneous issue was being raised in the case. 

Thereupon, appellant’s counsel, who had completed his 
examination, after being permitted to inquire into the 
manner of keeping records, injected himself into the discus¬ 
sion after he had completed his examination of the witness, 
and he precipitated the colloquy by continuously referring 
to the amount of the doctor’s bill, after the Court had made 
its ruling. Recalling that appellant had inquired of the 
witness (R. 59) as to the amount of the bill and the witness 
had answered, it is difficult to reconcile the statement of 
counsel (R. 62) with what had transpired. 

It is respectfully urged that it would be incongruous to 
permit counsel to openly complain before the jury of his 
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criticism of tlie Court (E. 62) without allowing the Court to 
explain its conduct or state the ruling of the Court and its 
reason therefor. 


The question was to the fairness of the amount of Dr. 
Fischer's bill. This question had been gone into complete¬ 
ly in the examination of Dr. Fischer by appellant, and the 
record shows (R. 30, 31, 32 and 33) that the cross-examina¬ 
tion and the re-cross-examination by appellant of Dr. 
Fischer, which included his charge for services, was made 
without a single objection by counsel or ruling by the Court, 
restricting the examination on this question. The matter 
had been exhausted, and appellee is unable to understand 
the reason or basis for appellant’s objection and exception 
to the refusal of the Court to permit him to bring out how 
much was to be paid (R. 61) for Dr. Fischer's bill when ap¬ 
pellant had fully examined Dr. Fischer on the point and the 
testimony of the doctor was in the record (R. 30, 31, 32, and 
33), and Dr. Talbot had also testified on examination by 
appellant on the issue (R. 59). 


(d) The criticism by appellant of the observation of the 
Court on cross-examination of the witness, Mrs. Gertrude 


Payne (R. 97), was certainly brought about by the injec¬ 
tion of appellant 's counsel into the discussion taking place 
between the Court and appellee's counsel. It is difficult to 
understand how appellant can complain of a comment by 
the Court which he created by an observation after the 
Court had stated it would restrict the testimonv on a cor- 
tain point of evidence (R. 97): 


Mr. Offutt: Yes. 1 would like to see them. 

The Court: Of course, the Court cannot occupy the 
time of the Court and jury with matters of immaterial 
testimony. That is comparatively immaterial. It does¬ 
n't make a particle of difference as far as the main is- 
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sue in this case is concerned whether she worked there 
at night as a charwoman or not. She didn’t see the ac¬ 
cident. She had nothing to do with it. She knows noth¬ 
ing about the main issues in the case. 

Mr. Offutt: I don’t think 1 want the records, if your 
Honor please. 

Mr. Baker: I may be able to answer all of his ques¬ 
tions, because 1 have an exact copy of the application 
of Bertha May Davis here, if Mr. Offutt wants to see 
that. 

It is obvious that the Court had limited the testimony, in 
its proper discretion, on a collateral issue, and thereupon 
appellee’s counsel stated he did not want the records which 
should have terminated the entire question. However, ap¬ 
pellant again raised the matter after it had been closed, and 
after the Court had made its ruling, and the remark of the 
Court was proper. 

(e) It is again submitted that the observation of the 
Court as to Dr. O’Donnell’s testimony was harmless and im¬ 
partial. The witness was produced by appellant. On cross- 
examination he testified that the position of the leg was ex¬ 
cellent, and that there was no shortening (R. 150). His 
testimony was complete on the result of the operation. If 
appellant believes the observation by the Court was a re¬ 
flection upon the doctor, it would be difficult to reconcile 
such belief with the statement by the Court (R. 53): 

The Court: They are alleged by a highly skilled 
physician. 

Mr. Baker: By Dr. Fisher. 

The Court: No, by Dr.— 

Mr. Offutt: O’Donnell. 

The Court: Yes, O’Donnell. 
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Conclusion. 

It is respectfully submitted that the conduct of the Trial 
Justice was fair and impartial. The trial lasted five days, 

i 

and from all the proceedings and testimony and from the 
record consisting of some 151 pages, appellant is able to 
select only four instances of conduct which he claims is not 
fair or impartial. Two of these instances were caused by 
his injection into discussions between the Court and ap¬ 
pellee's counsel, and the comments were such the Court had 
no alternative but to terminate the argument. Further, 
the record shows that in these instances, appellant had fully 
examined the witnesses the points and the appellee was 
being restricted in the examination of witnesses. The appel¬ 
lant had no cause for complaint and in both instances enter¬ 
ed into discussion with the Court after he had completed 
his examination of the witnesses. The other cited instances 
are without merit. 

It is significant that appellant makes no effort to ques¬ 
tion the correctness of the verdict on the merits. A read¬ 
ing of the record can leave but a single conclusion that the 
overwhelming weight of the evidence justified the verdict 
and that it was proper. 

The difficulty between the Court and appellant in the 
isolated instances selected by appellant arose over the ap¬ 
parent effort to depart from the real issues and to create a 
result whereby they would become obscured in collateral 
matters. It was the duty of the Court to confine the evi¬ 
dence to the real issues and not to have the case revolve 
about the amount of a doctor's bill or the place of employ¬ 
ment of a witness. 
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It is submitted that upon consideration of the evidence in 
the case, the prayers and the charge, the instructions were 
fair and proper, and it is further respectfully submitted 
and urged that the judgment should be sustained, even if 
error should be found in the record. 

Regal CleaAiers & Dyers v. Pessagno, 71 App. D. C. 

199, 109 F. (2d) 550: 

“The majority of the court is of the opinion that it 
would be unjust to reverse the judgment below because 
of the error in the instruction, since they think it was 
harmless.” 

Appellee further urges, although she is unable to find 
error in the record, that if the Court should find that error 
exists, that notwithstanding such error as alleged by ap¬ 
pellant, substantial justice was done on all the evidence by 
the verdict of the jury, and this judgment should not be 
modified or vacated, as to do so would be inconsistent with 
substantial justice. Rule 61 Federal Rules of Civil Pro¬ 
cedure. 


Respectfully submitted, 

DORSEY K. OFFUTT, 
CARLTON F. ALM, 
LOUIS GINBERG, 

613 Woodward Building, 
Washington, D. C., 
Attorneys for Appellee. 




